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At the Pennsylvania Railroad’s 30th 
Street Station, a $3,000,000 expan- 
sion program is now under way. The 
needs of travelers and shippers are 
anticipated by continued improve- 
ments in the line’s far-flung facili- 
ties for public service. 


Fidelity Knows Philadelphia 


* In transportation. manufacturing, wholesale and retail com- 
merce ... in every facet of Philadelphia business . . . Fidelity is 
a familiar name. This close acquaintance in Philadelphia busi- 
ness circles is of definite value to clients seeking banking or 
trust services in this important area. 


FIDELITY-PHILADELPHIA 


TRUST COMPANY 
Organized 1866 





BROAD AND WALNUT STREETS 
Member Federal Deposit 
Insurance Corporation PHILADELPHIA 9, PA. 


One of our current advertisements appearing in the Wall Street Journal 


Marci 





Realistic | Help 
for| Foreign ‘Trade 


Helping to solve the complex problems of 
foreign trade is one of Guaranty Trust Company’s 


most valued services. 


Through our branch offices in important European cities 


_ ° - ° 
Fm and our correspondent relationships with 

St, 

ary 
ah leading banks throughout the world, we are able to 

yn 
4 7 . . . 
A deal capably and realistically with many 


trading problems at their source. Our accurate, up-to-date 
knowledge of exchange restrictions and other 
matters pertaining to foreign trade are of great 


assistance In expediting import-export operations. 


We invite banks to consult us as to ways in which 
Guaranty service may supplement their facilities 


for foreign trade. 





Guaranty Trust Company 
of New York 


Capital Funds $374,000,000 


140 Broadway, New York 15 


Fifth Ave. at 44th St. Madison Ave. at 60th St. Rockefeller Plaza at 50th St. 
New York 18 New York 21 New York 20 
LONDON PARIS BRUSSELS 
32 Lombard St., E. C. 3 4 Place de la Concorde 27 Avenue des Arts 


Bush House, W. C. 2 


Member Federal Deposit Insurance Corporation 
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Make Us Your Branch | 
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The facilities of Girard Trust Company are patterned to fit 





the trust and banking needs of the Philadelphia Area. This ioe 
means that there are definite advantages to you in turning we 
to Girard for help and representation in matters of trusts 
and estates within the Philadelphia banking area. We offer 
complete banking and trust services that reflect more than 
a century of experience. " 
Gi Z C 
irard Trust Company |.. 
BROAD AND CHESTNUT STREETS, PHILADELPHIA — 
Member Federal Deposit Insurance Corporation ‘eau 
Ente 
MA 
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The Cover Picture .. . Old Ft. Harrod on 
| the Kentucky River, looking toward Lincoln 
Temple. Harrodsburg was first permanent 
white settlement in Kentucky, being sur- 
veyed in 1773 to pay off Virginia veterans 
of French and Indian War. In ’76 Harrods- 
burg’s 198 citizens included 81 eligible for 
military duty. George Rogers Clark went 
to Virginia to defend Harrodsburg’s claims 
against the Transylvania Co. . . . refused 
aid and offered 500 Ibs. of powder to fight 
Indians, replied a country not worth claim- 
ing was not worth defending . . . got support 
and powder too, which he _ successfully 
transported to Harrodsburg. Industrious and 
thrifty citizens wisely diversified . . . first 
Kentucky corn, first grist mill, first woolen 
mill in the ‘West’ . manufactured pot- 
tery, plows, textiles. The first school (with- 
out texts) resourcefully used smooth boards 
for paper, ox gall for ink. By 1800 Har- 
rodsburg was prosperous center of rich 
. . until impoverished by the 





generations changed hands and family owner- 
ship of fine homes cannot be traced back of 





1870. 








“a as second-class matter cobain 6, 1939, at the post office at New York, N. Y., under the Act of 
March 3, 1879. Additional entry at Paterson, N. J., July 23, 1936. 
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CORRESPONDENCE 


Marital Deduction Clause 
Explained 
In Furman Smith’s article on “Mar- 
ital Deduction Values” in the Jan. issue, 
in the example following the suggested 
clause the distribution value is computed © 


| at $197,750, compared to a Federal Es- 


tate Tax value of $215,000 for the marital 


| deduction share. Is it not possible that 


on audit the full amount of the marital 

deduction would not be allowed, since 

the record would show that a less dollar 

value had been allocated to the marital 

deduction share of the taxable estate 

than the taxable dollar value of one-half 
of the adjusted gross estate? 

J. P. Cummings, 

Vice President, 

First National Bank 


| New Rochelle, N. Y. 





| Reply by Mr. Smith: 


The problem suggested had of course 
occurred to me and I have received sev- 


| eral other letters on the question. I be- 


lieve, however, that under the last sen- 
tence of Sec. 811(j) and under the prin- 
ciples which have been uniformly applied 
in valuing charitable bequests, the wife 
would get an interest in the estate which 


| would be valued on the basis of values 


| existing on the valuation date and that 
| the amount so determined would be de- 
| ductible regardless of whether the values 
| increased or decreased thereafter. 





The same problem has always existed 
in regard to charitable bequests of the 
residue or a portion of the residue. In 
such case the Commissioner has always 
allowed as a deduction an amount equal 
to what charity would have gotten if the 
estate had been distributed on the val- 
uation date, although the bequest to 
charity may be reduced, or entirely 


| wiped out, by decline in the value of the 
| estate between the valuation date and 
| the date of final distribution. I know of 


no instance in which the Commissioner 
has contended that because the value of 


| the estate declined and a larger portion 


of the estate had to be used to pay special 


| bequests, taxes, etc., that the charitable 


deduction calculated on the basis of val- 
ues on the valuation date would have to 
be reduced. I see no reason why the same 
principle would not apply here. 


| Survey Helped Start Common Fund 


The common trust fund survey in your 
November 1950 issue was used by us and 
proved extremely helpful. We have plans 
for both a discretionary and legal fund 
before the New York State Banking 
Board for approval. [Subsequently ap- 
proved. Ed.] 


Leon Schwerzmann, Jr., 
Trust Officer, 


Northern New York Trust Co. 
Watertown, N.Y. 


147 








Early “Commingled” Fund 


I read with interest the article on 
“Common Trust Funds” which appeared 
in your November 1950 issue. You men- 
tioned that the first composite fund for 
trust investments, in which a number of 
individual accounts held participating in- 
terests, was established in 1894 in the 
office of the Public Trustee of New Zea- 
land and that this was followed in 1901 
by a Canadian Trust Company which 
was authorized in its special Act of 
Incorporation to invest trust and estate 
monies in a combined fund. 


It may be of interest to you to learn 
of the experience of the Massachusetts 
Hospital Life Insurance Company. This 
Company was incorporated by a Special 
Act of the Massachusetts Legislature 
passed February 24, 1818. Section 6 of 
this Act gave the Company the right ‘“‘to 
make insurances on lives, by sea, and or 
land...” and “generally to make all 
kinds of contracts, in which the casual- 
ties of life and interest of money are prin- 
cipally involved.”” An amendment to the 
original Act in 1823 stated that the Cor- 
poration may, from time to time, invest 
all monies held by them for the purchase 
of annuities, or in Trust for and during 
the lives of any person or persons, in 
notes secured by mortgage on real estate, 
or by collateral assignment of any species 
of stock, mentioned in the original Act. 


The Proposals issued in 1823 by the 
Company stated in part as follows: “The 
Company will receive any sum of money, 
or such stocks as they are authorized to 
hold, at the prices which may be agreed 
upon, to be in trust for a given life or 
lives, to draw interest immediately, or 
at any time which may be agreed upon by 
the parties; to be invested with the Cap- 
ital Stock and other property... .” 


From the earliest days of the operation 
of the Company, “Trust” deposits, capital 
stock and surplus, and moneys received 
from insurance on lives (discontinued in 
1876) were commingled in one fund. The 
assets were invested in investments per- 
mitted by the Company’s Charter, and 
income each year was divided among the 
various groups in accordance with their 
respective interests. A quotation from a 
recent pamphlet, (The Trustee of the 
Massachusetts Life Fund) may be of in- 
terest: “The Company early in its long 
history assumed many of the character- 
istics of the modern investment compan- 
ies and common trust funds by 
mingling its “Trust” deposits in a com- 
mon investment fund. In fact, it ante- 
dates the original British and Scottish 
investment trusts by nearly a half cen- 
tury.” 


com- 


D. George Sullivan, 
Vice President, 
Massachusetts Hospital 


Boston, Mass. Life Insurance Co. 





Orchids 


Congratulations on the ever-interestfihyg 
publication you edit for your choicefDof 
material in January. I was pleased, Yof 
course, to note that you made use of an 
article based on the address on “Indus. 
trial Pensions” which Mr. Dupka present- 
ed before our Annual Meeting in Chicago 
this past Fall. I also like the editorial on 
“Safety of Principal” and would like to 
have your permission to reprint it in 
The Controller, together with the chart. 

Paul Haase, 
Managing Editor, 
The Controller 
New York, N.Y. 


Case Reversed 

In my article on “Tax Advantages of 
Life Insurance Trusts,” in the January 
issue, the following sentence should be 
added at the end of the last full para- 
graph on page 18 (after Blumenthal 
citation): But Willson v. Comm. 
tained a strong dissent, and the Sixth 
Circuit, in Comm. v. Willson, 132 Fed. 
(2d) 255, reversed on the “family sol- 
idarity doctrine” of Helvering v. Clifford, 
309 U. S. 331, thus illustrating the wis- 
dom of making certain that in setting up 
the funded insurance trust the facts are 
such that the “family solidarity doctrine” 
does not apply. 


con- 


Reuel L. Olson, 


San Marino, Cal. Attorney-at-Lau 
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STATES 


EDITORIAL... 





Protect Our Productivity 


ENCOURAGING INVESTMENT ALSO EASES 
INFLATION PRESSURE 


OREMOST authorities in all fields: Industry, Econom- 
pe Science, Politics, Finance and the Military, confirm 
the ability of the United States to out-produce any other 
nation in either peace or war materiel. Even in these uncer- 
tain times there is no question that our creative capacity 
either is or can readily be- 
come equal to any foresee- 
able task of military defense 
stability. The 
physical volume of our in- 


or economic 


dustrial production is three 


times that following World 
War I. 


We demonstrated, in 
World War II, that we could 
put the most formidable and 
effective military machine on 
the field in any part of the world, and at the same time main- 
tain a high level of civilian well-being. We are likewise as- 
sured that our productive plant has the capacity and elasti- 
city to accommodate itself to even a long-sustained period of 
cold war or partial “garrison-state” operations, if that is 
without ruining our domestic economy. 





necessary. 


Yet we present a picture of confusion or. worse yet. of 


resignation to the supposed inevitability of economic deter- 


ioration. The government has not been either able or cour- 
ageous enough to maintain a stable dollar, and millions of 
people are organized in pressure groups whose actions in- 
creasingly contribute to the inflationary spiral, while others 
go in for hand-outs or for a variety of assorted grafts. It is 


not a pretty panorama nor is it peculiar to our times. 


But we have been smoking the opium-pipe of inflation 
individually and nationally—for so long a time that our 
economic senses are dulled. Like Kim in Rudyard Kipling’s 
famed story of that name, we need to keep our eyes on the 
realities, to believe in some unchanging and unchangeable 
values if we are not to be hypnotized. Kim, it will be re- 
called, was being put through tests to determine his fitness 
He had almost fallen under the spell 
of his tutor when, as Kipling puts it: “ 


up from a darkness that was swallowing it and took refuge 


for the secret service. 
. his mind leaped 


in the multiplication table!” 


for one thing we 
have to measure many the shrinking 
yardstick of the dollar so that, for example, what looks like 
a 10‘% increase in a company’s sales or net over a year ago 
is actually almost a 10‘% decrease, judged by the index of 
wholesale prices. For another we suffer from a_ political 
delusion that prices can be controlled without relation to 


Our solution is not quite so simple: 
essential values by 


_ the law of supply and demand. We need to take a hard look 


Marcu 195] 


at our composite national “income statement,” as we would 
at a component company in which we were considering in- 
vesting. 


Our “sales” or national product figure, even when ad- 
justed for changes in the value of the dollar, shows excellent 
progress and achievement. But of what use is our productive 
superiority if it is to be wasted and squandered by govern- 
ment hand-outs and pork-barrel appropriations mounting 
into the billions? And how long will our productive power 
last if it is constantly disrupted by strikes or reduced by 
feather-bedding practices by the union hierarchies which 
are now apparently the most potent factors in determining 
our production schedules and manpower use as well as 
wage rates. Our productive machinery is in excellent shape, 
but distribution of its fruits according to ever-increasing 
political and pressure-group direction or dictation is dissi- 
pating energies and assets we need for self-protection, and 
for prevention of “all-out” inflation. 


Seeing that it is our great private enterprise system of 
Production that has, without question, actually saved us 
from military aggression, and gives us our major advantage 
over these more numerous forces, it is only common sense 


Se7 3 
if 


that every possible 
encouragement be 
given to such capital 
investment as will 
enable us to main- 
tain that advantage, 
and still keep our 
affairs on 
an even keel. That 
does not mean vast 
Government pro- 
jects — other than 
those needed for “se- 
curity” and other 
governmen- 


domestic 


1 
? 
i 


proper 
tal operations — for 
one mistake in over- 
all policy could be 
ruinous, whereas the 
varied judgment of 
free Business gives 
the great protection 
of diversity and 
competition. Private 
enterprise, as con- 
trasted with govern- 
mental business op- 
also has 





erations, 
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the advantage that its policies are not dictated by political 
expediency or favoritism of the sort recently revealed in 
dealings of the Reconstruction Finance Corporation or the 
sale of Federal jobs as reported in Mississippi. Nor do 
established businesses dare risk their reputation by indulg- 
ing in bribery and corruption such as recently revealed in 
Philadelphia and New York police circles. 

Bankers and Government should work in increasing har- 
mony in the encouragement and reward of thrift because it 
serves a dual purpose of greatest consequence in drawing 
off inflationary pressures or demand for goods in short 
supply, at the same time the savings become available for 
building up our productive facilities. Administration spokes- 
men as well as financial and business leaders have pointed 
out that increased production is essential to success in the 
fight against inflation. 

But the way to attract the extra efforts needed to improve 
and expand our plant and equipment is not by commandeer- 
ing the fruits of production by always increasing taxes. 
Financial leaders in all our communities will do a very 
valuable service to the protection of our country, our econ- 
omy and our system of free enterprise if they will show 
their local representatives in government how important it 
is not to kill by taxation the golden goose of Investment that 
has laid the biggest Production egg in history. 


S: & -s 


The Penalty Tax 
on Change of Residence 


HE Home is the basic unit of law and order in every 

civilized country. In the aggregate it is the Home which 
we fight to protect, and from which we draw the power 
to fight. It is both personal and national; people may move 
but a home is permanent, it is the most important base of 
operations in peace-time or in war-time. It ties us to a 
country, a state or a community. 


Throughout American history every possible protection 
has been thrown around the home since the Constitution 
assured as against search or seizure in that sanctuary. When 
taxes were first imposed the home-owner was recognized 
as a taxpayer worthy of special regard because he was 
reliable in having the capacity, the character or the collateral 
that would assure payment of his just debts. 
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But today we have so far departed from that principle, 
or been so indifferent to it that the home-owner has become 
more the butt of taxation than the beneficiary of its suppos. 
ed protection. One particularly rank injustice that is becom. 
ing more and more noticeable and penalizing innocent vic. 
tims is the capital gains tax on sale of a house. It is incon. 
gruous and ridiculous to tax a person simply because he 
changes residence at a time of substantial inflation. Yet that 
is what is happening in hundreds, perhaps thousands of 
cases every month. 


Two bills now before Congress (H.R.62 and H.R.141) 
would provide relief in the form of certain exemptions from 
capital gains tax in cases where one home is sold (or 
exchanged) and another purchased within the year. Both 
provide that gain or profit shall be taxable only to the ex. 
tent that the amount realized from sale of one’s residence 
exceeds the cost of the new residence purchased, but H.R.14i 
conditions this upon change of employment or business 
from one city to another. 


In the course .of the next few years possibly millions 
of people will move for any of a number of good reasons, 
as decentralization of industry increases. Atomic warfare, 
military defense and production considerations, added to 
the already acute traffic conditions in most cities. will force 
many to change their residences. Those changing to defense 
work, too, may have to move to another part of the city or 
to another center. And more corporations are moving their 
headquarters or plants into suburban areas where better 
living conditions and employee advantages obtain. 


As the professional protectors and guardians of billions 
of personal property for hundreds of thousands of people 
with homes and other property. trustees should have a spe- 
cial interest in legislation to protect the home. This becomes 
even more acute in view of the Treasury Department re- 
commendation to increase capital gains tax rate from 25% 
to 37-14%. But restrictions such as “change from one city 
to another” or because of employment change only, should 
be avoided. Many people have to change residence for rea- 
sons of health, many retired people cannot afford to live on 
their pensions — redueed as they are in purchasing power 
— in the accustomed area; others may move to be closer to 
work or to better school facilities in the same town. 


H.R.62 (by Mr. Forand) embodies needed correctives for 
the inequities resulting from present application of the cap- 
ital gains tax to residence changes. Practically every home- 
owner has increased “valuation” occasioned by inflation if 
not also by population density increase. To tax owners on 
such ephemeral gains when they can buy only in the same 
inflated market is patently unjust and a reversal of the tra- 
ditional policy of encouraging home-ownership as the basis 
of community and national stability and civic interest. 


A A \ 


“NO MATTER HOW MUCH PLANNING. how much wisdom 


may go into planning, whether it be an insurance program, | 


an armed invasion of a continent or a campaign to reduce | 


; 


the inroads of disease, the measure of its success always will 
be the spirit and mettle of the individuals engaged in its 
execution. 

“No matter how much treasure may support a- project or 
how elaborate its organization or how detailed and farsighted 
its operational scheme, the human element is always the 
central one.” — Dwight D. Eisenhower. 
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Ancillary Administration 
in NEW YORK 


When you are confronted with the problem of 
ancillary administration in New York, you are 
invited to use the complete facilities of our Personal 
Trust Department. 

Our long experience, efficient methods and excep- 
tionally well-qualified personnel assure you of 
prompt and effective service. 

Please feel free to consult us at any time in 
regard to questions you may have concerning 
ancillary administration in New York, or questions 
concerning the practical solution of kindred fidu- 
ciary problems. 

For further information, write the Personal Trust 


Department, 16 Wall Street, New York 15, N. Y. 


BANKERS TRUST COMPANY 


NEW YORK 


Member Federal Deposit Insurance Corporation 
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ARE PREFERRED STOCKS CONSERVATIVE? 


Comparisons with Bonds, Commons and Formula Results 


HE article on common trust funds 

in the November 1950 issue of 
Trusts AND EsTATES presented some 
interesting statistics about the compo- 
sition of 62 funds. Common stocks made 
up the largest part of the average port- 
folio and preferred stocks were the next 
most frequent category. Only one of the 
62 funds held no commons; preferreds 
were found in 56 portfolios, with a gen- 
eral percentage of 10% - 30‘% in this 
type of security. 

Preferred stocks seem to fill a need 
in many institutional and other ac- 
counts, and in many cases, perhaps, 
regulations governing funds necessitate 
their choice. Quite often they are se- 
lected, however, because of unnecessary 
apprehensions about risks in common 
stocks or in the belief they offer a com- 
promise. 


An objective analysis of preferreds 
is undertaken herein, to discover the 
conditions under which such stocks 
furnish the best characteristics for the 
average fund desiring: 

(1) Better than bond yields. 


(2) Protection against principal 

losses. 

(3) Some capital appreciation over 

a period of time. 

Reverting to fundamentals —like a 
common stock, a preferred stock is an 
equity holding with no maturity and 
thus lacks the structural security of 
bonds which must be paid off at a certain 
date. The strength of preferreds and 
commons therefore depends upon the 
earnings and financial strength of the 
issuers. Except for a few very high 
quality issues, preferreds require care- 
ful analysis and constant supervision, 
and in this respect might be more cost- 
ly to own than good grade bonds, whose 
position often may be quickly spotted 
by reference to the ratings of accredited 
statistical services. 


Restricted Position 


A preferred stock is normally “pre- 
ferred” over the common as to payments 
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of fixed dividends, and in liquidation of 
assets. This limited call on earnings and 
assets restricts price appreciation; pre- 
ferreds cannot, like commons, share fully 
in the prosperity, but they may partici- 
pate in losses sustained by the issuer. 
Thus, they may carry much more risk 
than bonds, without the possibilities of 
gains of commons, due in the majority 
of cases to price limitations occasioned 
by redemption features. Also, bond 
yields exert an influence on preferred 
price movements. 


Various devices are used to “sweeten” 
preferred issues, including convertible 
and/or dividend participating features, 
but it is doubtful if these additional pri- 
vileges, over a round trip on the busi- 
ness cycle, offer any more advantages 
than holdings of common stocks of the 
same issuers, since in most instances 
dividends on the common would be su- 
perior. Taking advantage of capital 
gains derived from convertible privileges 
would involve judgment of the com- 
mon stock market fully as much as 
would the owning of commons. 

Yields on common stocks vary con- 


siderably with the fortunes of industry 
and the level of the stock market. Pre- 





200 
...Commons... 
% Index % 
1935 4.06 100.0 4.63 
1936 =. 3.50 86.3 4.33 
1937 4.77 ria 4.45 
1938 = 4.38 108.0 4.34 
1939 4.15 102.3 4.17 
1940s 55..3] 131.0 4.14 
194] 6.25 154.0 4.08 
1942 6.67 164.3 4.31 
1943 4.89 120.1 1.06 
1944 428] 111.8 3.99 
1945 4.19 103.3 3.70 
1946 3.97 98.0 3.53 
1947) 5.13 126.5 3.79 
1948 5.78 142.5 4.15 
1949 6.63 163.3 3.97 
1950 ~=6.27 154.0 3.85 


* Common stock yields and bond yields computed by Moody’s Investors Service; preferred yields 


represent a Standard & Poor series. 


10 Non-Call. 


ferred yields and bond yields, while 
showing less variation from year to year 
than commons, tend to move together in 
long-term patterns. The table below ex- 
hibits yields on 200 common. stocks, 
yields on ten non-callable preferred 
stocks, and average yields on high-grade 
corporate bonds. 

In 1935 and 1936 yields on common 
stocks were lower than either preferred 
stocks or bonds, but thereafter showed 
a considerably superior income trend. 
The upward slant of the bond market 
is revealed in the declining trend of 
yields, and preferred yields followed a 
similar pattern. The direction is shown 
more clearly in the section of the table 
which puts yields on an index basis tak- 
ing 1935 as 100. Over the fifteen year 
period to 1949, common stock yields 
gained more than 63 per cent, preferred 
stock yields declined by 14.4 per cent, 
and bond yields by 31.7 per cent. 

The vital significance of the compari- 
son shown above, of course, is the con- 
siderable disparity which now exists be- 
tween yields on the three major classes 
of securities. Returns on preferred stocks 
and bonds are inadequate for many 
funds under present conditions of ris- 


AVERAGE YIELDS* 


Corporate Bonds 


... Preferreds... faa Baa 
Index % Index 
100.0 4.19 100.0 
93.6 3.67 87.6 
96.0 4.16 99.3 
93.6 3.95 94.3 
90.0 3.69 88.1 
89.3 3.36 80.3 
88.2 3.35 80.0 
93.0 3.32 79.2 
87.6 3.14 75.0 
86.1 2.98 them 
80.0 2.80 66.8 
76.2 2.83 67.5 
81.8 aa 74.5 
89.5 3.09 73.8 
85.6 2.86 68.3 
83.6 2.88 68.8 
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ing living costs. Also, the broad pros- 
pects for the economy for some years 
ahead suggest strong probabilities that 
comparatively high yields on common 
stocks will continue. Under these cir- 
many fund 
casting wondering eves towards com- 


cumstances, managers are 


mon yields. 
Trial by Depression 


The question might properly be raised 
as to what were investment trends in 
A trip back 


through the history of yields, of invest- 


the years prior to 1935. 


ments would naturally uncover some 


very interesting relationships, as be- 
tween yields on bonds, preferred stocks 
and common stocks. Even in the bond 
category some presently accepted rela- 
tionships are at considerable variance 
with those of twenty-five or more years 
ago. It is now customary to expect yields 
on short term bonds to be lower than 
on long term issues, for example. where- 
as in the 1920's short term offerings ex- 
ceeded long term vields. The economy 
of the United States is so far from static 
that a consistency of comparison be- 
tween investments could not be expected. 
Each phase of the economy will deter- 
mine its own investment characteristics. 
From what can be observed. from the 
present time there is more likely to be 
an extension of the type of economy 
which has existed since 1935 than the 
introduction of radical changes. The in- 
vestinent manager must be alert to the 
long term swings in economics and in- 
vestment trends. however. and be pre- 
pared to adopt new policies in accord- 
ance. 


To see the relationships between yields 
of the different classes of investments 
in the boom-to-bust and early depression 
period, the following comparison is 
given. The period from 1929 to 1934 is 
not. of course. representative of average 
expectations: it would be of no value 
to include the experience of this period 


yi developing investment policies for 


i¢ foreseeable future. For instance, the 
ng upward trend in bond prices that 
‘gan in the early 1930's set the stage 
ra brand new set of relationships be- 
een yields on commons, preferreds. 
id bonds. 


Corp. 


Bonds 


Average Yields 


200 10 Non- 
Commons Call.pfds. Aaa-Baa 
3.41 5.12 S17 
1930 1.54 4.95 5.38 
1931 6.17 5.04 7.43 
1932 OF 6.13 6.31 
1933 y 5.73 5.93 
1934 3.29 4.79 


1929 


Marcu 1951 


It is interesting to observe the very 
low yields on common stocks in 1929 
and the high yields in 1932. Perhaps, in 
a way, these yield relationships are some 
clue to forthcoming stock market cycles 
or trends. Yields on preferred stocks 
showed mild variation in comparison 
with those on commons and corporate 
bonds. Fluctuations in bond yields dur- 
ing the difficult early 1930’s was much 
more pronounced than in_ preferred 
stocks; there were periods in the early 
1930’s when bond yields exceeded yields 
on preferreds and commons. The bond 
yields shown cover the entire quality 
range from Aaa through Baa. Fluctua- 
tions in the lower quality bond groups 
naturally were much more severe than 
in the higher grade issues. It would be 
interesting to compare the movements 
of the various bond classes; limitations 
of space, however, make it more practi- 
cal to consider a wide bond rating cate- 
gory, to embrace the characteristics of 
all tvpes of investment funds. 


Principal Comparisons 


institutional investors 


are concerned with principal values as 


Conservative 


well as income. In order to illustrate ihe 
effects on principal values of investing 
in common, preferred, or bonds, the 
accompanying graph shows the year by 
year change in value of $1 million in- 
vested in each of these classes in 1935. 


The only decline below original value 
was in the Common Stocks group dur- 
ing 1941 and “42 when valuations were 
$940,000 and $820,000 respectively. In 
only five years were they lower than the 
preferreds. while half the time they 
were below the bonds. Highs for the 


15-year period were $1,580,000 for the 
commons, $1,310,000 for the preferreds 
and $1,325,000 for the bonds — all in 
the year 1946. 


To take an example, between the years 
1940 and 1942 when the common stock 
market declined sharply, the average 
valuation of the original $1 million in- 
vested in common stocks declined 21.2 
per cent, the preferred valuation de- 
clined 4.5 per cent and bonds showed 
a moderate gain. Thus, the holder of 
only common stocks might have been 
quite worried in the years 1941 and 
1942 to find that his portfolio had 
shrunk to less than the original invest- 
ment. Within three years, however, com- 
mon stock values were greater than for 
either the preferred stocks or bonds. 


Somewhat of a dilemma is presented 
to the conservative fund manager. Com- 
mon stocks are more desirable for divi- 
dends and appreciation than either pre- 
ferreds or but the commons 
might in some years of a declining busi- 
ness cycle involve year-end write downs. 
Can some method be devised to obtain 
the advantages respectively inherent in 
common stocks, and preferred stocks? 


bonds. 


Formula Plan Results 


One way of solving this problem is to 
adopt a so-called “formula” plan. Many 
of these have been devised in recent 
years, largely to take out of equity in- 
vestments the difficult problem of “tim- 
ing” purchases and sales. It is possible 
to devise a formula to meet practically 
any reasonable investment objective if 
the investor is taking a long-term view- 
point about his portfolio. Let us_ illu- 
strate how a simple plan would operate. 








AVERAGE MONTHLY VALUES - By Years = 
of $1,000,000 Invested (in 1935) in 


200 Common Stocks 
(Broken Line) 


$1,600,000 


$1,400,000 


ae? 
ons. 
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10 Non Callable Preferreds 


Preferred **,. . 


Aea-Bea Corporate Bonds 


(Dotted Line) (Solid Line) 








Assume that a conservative fund has 
$1 million to invest, needs a better than 
preferred stock yield, limited portfolio 
depreciation risks, and some apprecia- 
tion possibilities. The formula to be 
adopted might be simply that at all 
times the investments must be 60 per 
cent in preferred stocks and 40 per 
cent in common stocks. Valuations 
would take place at the end of each 
month, and the amount of preferred 
and common would be adjusted when 
necessary to maintain these proportions. 
Action would be taken each time the 
valuation showed that the proportions 
had changed by ten percentage points. 










e MANPOWER SHORTAGE 


e NO PRIORITY FOR TRUST DEPARTMENTS 


e COOPERATION AMONG BANKS WILL HELP 


For example, if after the investment had 
been made on the 60-40 basis the com- 
mon stock market should have risen to 
the point where the ratios were 50-50, 
common shares would be sold in suffi- 
cient amount to reduce the common 
proportion to 40 per cent, and the pro- 
ceeds reinvested in preferred stocks to 
bring their proportion to 60 per cent. 


Preferred Common 


Original Ratios 60% 40% 
Switch common 

to pfd. when 50 50 
Switch pfd. to 

common when _ 70 30 


It is not evidence of prudence to use your own 
_personnel on detail work which can be done outside 
satisfactorily and inexpensively. 


Judgment must not be delegated to others, but 
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complete and accurate information on which sound 
decisions may be based, can be secured from indepen- 
dent sources and is now available to trust investment 
officers. We have had an important part in the de- 
velopment of this factual material through the cooper- 
ation of corporate trustees. It is saving manpower. 
time and money for many banks. 


A special service is available to small and inter- 
mediate size banks through our “Group Plan.” This 
includes an appropriate advisory feature, a “Guidance 
List” of corporate securities with supporting statis- 
tical data and other reports and references designed 
to eliminate detail work in the individual trust depart- 
ment. 


This is an opportune time to investigate how we 
may help solve your manpower problem. 


STUDLEY, SHUPERT & Co. 
INVESTMENT COUNSEL 


712 Provident Trust Building 
Philadelphia 3, Pennsylvania 


24 Federal Street 
Boston 10, Massachusetts 





Obviously, this formula forces sales 
of common stocks in an advancing 
market, and purchases of commons jn 
a declining market. Experience and 
statistical studies show that non-spectac. 
ular plans of this general type have pro. 
duced excellent long-range results. No 
forecasts of common stock price trends 
are required; on the other hand, logical 
action is peremptory and is not infly. 
enced by the exaggerated psychologies 
sometimes encountered in wide market 
moves. 


There are set forth below the results 
of following such a plan. The sum of 
$1 million is invested in 1935 in com. 
mon and preferred stocks, in the pro- 
portions of 40 per cent and 60 per cent, 
respectively. The year 1935 was selected 
because it permits the study to span a 
full peacetime business cycle, the emer. 
gency of a world war, and the turbu- 
lence of post-war years; it was a pretty 
average sort of year. 


A formula plan can be devised to 
operate with commons and preferreds, 
preferreds and bonds, commons and 
bonds, or with all three. The choice of 
securities to have in a fund and to op- 
erate will depend entirely upon the 
objectives of the fund and policies of 
the investment manager. A plan under 
which the original ratios would be 70 
per cent preferreds or bonds, and 30 
per cent commons would be more con- 
servative but would result in lower in- 
come and capital gains than one which 
was based on 30 per cent bond and 
preferreds and 70 per cent common. 
Commons and preferreds were used in 
the present study, but commons and 
bonds could just as easily have been 


considered. The use of preferreds rather | 


than bonds was to illustrate income pos- | 


sibilities from the two classes of securi- 
ties returning the highest yields. 


FORMULA PLAN OPERATION 


Formula Value Switching 
Yield Preferred Operation 
Year % & Common (Times) 
1935 4.58 $1,000,000 3 
1936 5.24 1,367,000 2 
1937 4.33 1,120,000 4 
1938 4.90 1,255,000 4 
1939 5.20 1,237,000 2 
1940 5.85 1,270,000 2 
1941 6.18 1,225,000 ] 
1942 6.04 1,165,000 2 
1943 6.36 1,385,000 2 
1944 6.18 1,440,000 ] 
1945 7.07 1,620,000 2 
1946 71.32 1,620,000 2 
1947 6.22 1,620,000 0 
1948 6.31 1,410,000 = 
1949 7.52 1,540,000 1 


(Continued on page 180) 
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NEWS PARAGRAPHS... 


Common Fund Limit Raised 


As noted by a last minute insertion 
at page 100 of the February issue, the 
Federal Reserve Board amended Regu- 
lation F, as of February 5th, to increase 
the limitation on individual account par- 
ticipation in a common trust fund from 
$50.000 to $100,000. The former ceil- 
ing of 10% of the value of the assets 
in the common fund still obtains. 


At the same time, the Board amended 
footnotes 11 and 14, relating to Sec- 
tions 10 (c) and 12, respectively, of 
Regulation F, so as to eliminate the 
applicability of Section 24 of the Fed- 
eral Reserve Act to estate loans 
in which the funds of two or more 
trusts may be invested. Thus, a bank is 
not prohibited from such investment if 
it owns no participation in the loan and 
has no interest therein except in its fi- 


real 


duciary capacity. 

A bill to raise the common trust fund 
participation limit to $100,000 has also 
been passed in New York. 

A A A 
G. S. B. Reunion 


The annual reunion of alumni of The 
Graduate School of Banking was held in 
New York on March 10th. Graduates of 
the four major subjects held individual 
conferences. That on Trusts, presided 
over by Francis W. Appleton of Citizens 
National Bank and Trust Co., Engle- 
wood, N. J., featured addresses on “Trust 
Business Relations through the Eyes of 
a Surrogate” by Bergen County (N. J.) 
Surrogate Donald G. Dutcher, and “What 
Makes People Buy Trust New Business,” 
by J. K. Sinclaire of New York. 


A A A 
FPRA School Set 


The fourth annual session of the School 
of Financial Public Relations conducted 
by the FPRA in conjunction with North- 
western University will be held on the 
University’s Chicago campus from July 
30 to August 11. Applications for the 
first year class, limited to 50, may be ob- 
tained from the association’s offices at 
231 S. LaSalle Street, Chicago 4. John 
L. Chapman, vice president of City Na- 
tional Bank and Trust Co., is chairman 
of the school’s board of managers. 


& & 6 


Jennings Elevated 


L. A. Jennings has been elevated to 
Second Deputy Comptroller of the Cur- 
rency following retirement of Robert B. 
McCandless. Mr. Jennings is well known 
to trustmen for his examination work. 


Fiduciary Associations Elect 


At the annual meeting of the Corporate 
Fiduciaries Association of New York 
City, these officers were re-elected: 

President: Chester A. Allen, vice pres- 
ident, Kings County Trust Co., Brooklyn 

Vice Pres.: John J. Graeber, vice pres- 
ident, Chase National Bank 

Sec.-Treas.: Corby T. Smith, trust of- 
ficer, City Bank Farmers Trust Co. 


Elected to a three-year term on the 
executive committee were: Robert A. 
Jones, vice president of Guaranty Trust 
Co.; John R. McGinley, II, vice president 
of Marine Midland Trust Co.; and Long- 
street Hinton, vice president of J. P. 
Morgan & Co., Inc. 


The Trust Operations Officers Asso- 
ciation of Philadelphia elected the follow- 
ing: 

President: John M. Cookenback, trust 
operations officer, The Pennsylvania Com- 
pany for Banking & Trusts. 

Vice Pres.: Harry Houck, trust officer, 
City National Bank of Philadelphia 

Sec.-Treas.: George H. Renninger, as- 
sistant vice president and trust officer, 
Real Estate Trust Co. 





{ 
PERCENT OF FAMILIES WHICH | 


OWNED STOCKS IN EARLY 1950 


| BY INCOME GROUPS 
COMES 


| | 
$ 2000 TO $3000 $3000 TO $4000 | 


| 


| 
' 
| 
2% 5% 7%, | 
} | 
| | 
i _ 







| ALL GROUPS 





$4000 TO $7500 $7500 AND OVER 
| 





10% 7% 





30% 





The proportion of stock owning families in 
any one income group increases steadily with 
the size of the income, according to the 
Cleveland Trust Company’s Business Bul- 
letin of February 16, and the same is true 
of the dollar amounts of stock owned. For 
the income group of $7,500 and up, 30 
per cent hold stocks, and the holdings of 
26 per cent were $1,000 or more. This survey, 
which does not cover the widespread insti- 
tutional ownership of corporate stocks, is 
conducted annually by the University of 
Michigan’s Survey Research Center, and the 
figures, derived from Part V of the 1950 
Survey of Consumer Finances, are published 
in the December Federal Reserve Bulletin. 
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Named Roosevelt Trustee 


The New York Trust Co. has qualified 
as a co-trustee under the will of the 
late President, Franklin D. Roosevelt, 
to serve with the late Mr. Roosevelt’s son, 
James Roosevelt, and former law part- 
ner, Basil O’Connor. The qualification of 
the trust company was effected in the 
Surrogate’s Court of Dutchess County, 
Poughkeepsie, N. Y., on February 10, 
to fill the vacancy resulting from the 
death in January of Henry T. Hackett. 
The President had provided in his will 
that a trust company be selected by the 
individual fiduciaries to succeed any trus- 
tee dying in office. 


A A A 


Massachusetts Trust Funds 
Over $1.5 Billion 


Assets administered by trust depart- 
ments of 43 trust companies in Massa- 
chusetts topped $1.5 billion at the close of 
1950, it is revealed by the current state- 
ment from the Commissioner of Banks. 
The figure of $1,500,812,000 represented 
a gain of $48,298,000 over the 1949 total. 
The ratio of stock investments declined 
less than % of 1% to 50.10%, while the 
proportion of government, state and 
municipal bonds rose nearly 2% to 
34.39%, mostly at the expense of “other 
bonds” which at the end of 1950 account- 
ed for 8.30% of the aggregate. 


A A A 


Bank TV News Program 
Honored 


Clifton Utley, the popular T.V. news 
commentator on Front Line Camera, 
sponsored by The First National Bank of 
Chicago over Station W.N.B.Q., won 
first place (in the news category) in the 
second annual popularity poll conducted 
by T.V. Forecast magazine. Presentation 
of a handsome gold statuette was made 
on the bank’s program of February 3. 


The half-hour program, which has 
been telecast since last July, features 
late news and commentary by Utley, plus 
late Korean and other world news films. 
The commercial announcements princi- 
pally cover the service of the bank’s sav- 
ings department, although trust and gen- 
eral banking services have been covered. 


A A A 


N. J. P. R. School 


The School of Public Relations, estab- 
lished last year at Princeton University 
by the New Jersey Bankers Association, 
held its 1951 session February 13-15. 
With a large advance enrollment the 
school included studies in psychology, 
economics, advertising, personnel, sales 
promotion, group organization and lead- 
ership, and other aspects of public rela- 
tions. The faculty draws from a wide 
field of universities, schools, financial in- 
stitutions and businesses. 
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Avoiding Conflict of Interests in 


Marital Deduction Methods 


JOHN E. WILLIAMS 


Trust Tax Officer, Provident Trust Company, Philadelphia 


HERE has recently been discussion 

of situations where a_ surviving 
spouse may find that her financial inter- 
est is aligned with the Federal taxing 
authorities, and against the representa- 
tives of the estate, in striving for an 
increased gross estate resulting in a 
higher Federal estate tax. The following 
comments are made for the purpose of 
exploring those situations where the 
surviving spouse might have an interest 
adverse to the estate, as a warning to 
planners to avoid such situations and 
the embarrassment and ill feeling that 
might result. 


Let us assume H, the husband, dies; 
W, the (second) wife survives and re- 
ceives testamentary property as a mari- 
tal deduction either outright or in trust: 
a portion of the residuary estate passes 
to or for children by the decedent’s first 
marriage; and there is no particular 
bond of affection between W and her 
stepchildren. 


The marital deduction may be set up: 


A — as a fixed percentage or fraction 
of the adjusted gross estate. 


B — as a fixed percentage or fraction 
of the residuary testamentary 
estate. 


C — under a self-adjusting (formula) 
instrument. 


A. Where W receives a fixed percent- 
age or fraction of the adjusted gross 
estate, outright or in trust, her financial 
interest may align with the Commission- 
er’s in striving for an increased gross 
estate resulting in a higher Federal estate 
tax, and thus be adverse to the estate. 


1. If there is a tenancy by the en- 
tirety to which W contributed, W may 
not be interested in furnishing proof of 
contribution. 

2. Where inter vivos transfers are 
concerned, W may be more interested 
in establishing contemplation of death. 

3. Where insurance on the life of H 
is concerned, W might have little inter- 
est in furnishing proof of premiums 
paid by others than the decedent, as tu 
policies irrevocably assigned. 
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Assume H’s will provides a marital 
deduction trust for W of 45% of his 
adjusted gross estate, estimated at 
$1,000,000 for property passing under 
his will. H’s home, which cost and is 
worth $100,000, is held as a tenancy by 
the entirety, and W contributed $80,000 
to its purchase. If W comes forward and 
proves her contribution, only $20,000 
value for the home is includible in the 
gross estate. W’s marital deduction share 
would be 450 of $1,020,000 or $459,- 
000. However, if W will not prove her 
contribution to the purchase of the 
home, the entire $100,000 is includible 
in the gross estate, the adjusted gross 
estate will be $1,100,000 and W’s 45% 
share will be increased from $459,000 to 
$495,000. 

Bb. Where W receives a fixed percent- 
age or fraction of the residuary testa- 
mentary estate, she cannot be in conflict 
with the aim of the executors in exclud- 
ing transfers, insurance, etc. from the 
taxable estate, 
is based on the testamentary estate and 
does not vary with the taxable estate. 

C. Where W takes under a self-adjust- 
ing or formula provision, her interest 


inasmuch as her share 


will not be adverse if the non-testamen- 
tary transfers, if included in the gross 
estate, qualify for the marital deduction. 
However, if the transfers were to others 
than the wife, or if the transfers were 
for the benefit of the wife but do not 
qualify for the marital deduction, then 
W’s financial interest is adverse to the 


Thirty Five Years of Experience 


of Ten Major Community Trusts Estoblished Before 1920 
(See Table iti—p.p. 16) 
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estate. An example of a situation cre- 
ating an adverse interest would be a 
deed of trust created by H for W but 
not qualifying for the marital deduction. 
If the wife testifies that the trust (cre- 
ated within 3 years of death) was cre- 
ated in contemplation of death and the 
trust is included in the gross estate, the 
adjusted gross estate is increased and, 
therefore, the wife’s share of the ad- 
justed gross estate is increased. The ad- 
verse interest of the wife is also appar- 
ent if the trust was for the stepchildren, 

If the non-testamentary transfer in- 
volves a transfer that does qualify for 
the marital deduction (tenancy by the 
entirety, outright inter vivos gift to 
wife, insurance payable outright to wife, 
etc.) the wife does not have an adverse 
interest, because the self-adjusting pro- 
visions of the will reduce her testamen- 
tary share by the amount of the taxable 
transfers, insurance, etc. 

Estate planners should be careful in 
choosing the method for the marital de- 
duction where there might be a conflict 
the 
and transferees. Method A is generally 


of interest among testator’s heirs 


dangerous if there have been lifetime 
transfers of assets or insurance, or there 
is joint property and possibility of con- 
tribution by someone other than the de- 
cedent. Method B is foolproof as to any 
adverse interest of the wife. Method C 
is dangerous only if the non-testamen- 
tary transfers would not qualify for the 
marital deduction. 


Community Trusts Studied 


In a comprehensive survey of “Community 
Trusts in America, 1914-1950." Frank D. 
Loomis reviews the origin, development and 
status of such trusts. Writing as secretary of 
the National Committee on Foundations and 
Trusts for Community Welfare, Mr. Loomis, 
who was for thirty years executive director of 
The Chicago Community Trust, describes the 
basic principles and procedures which have 
been found successful in the growth of these 
organizations. Major functions of Committee 
itself, located at 10 South La Salle St., 
Chicago 3, are to exchange experience and 
assist constructive action. 

The accompanying chart, reproduced from 
the booklet, indicates the rise in capital 
available to the ten principal Trusts estab- 
lished before 1920. 
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Bank-Trust Conference Series Program Develops 


“Reference Business’ 


W. S. McCLANAHAN 


>] 


Assistant Vice President, Lake Shore National Bank, Chicago 


ITHIN the past five years our will 

file has tripled; customer contacts 
have increased and new business closed 
or pending is growing at an encouraging 
rate. The primary reason for this growth 
is an organized effort to foster “refer- 
ence business,” or active promotion of 
trust services by other departments and 
regular referral of bank customers to 
the trust department. 

The impetus for such a program must 
come from the trust department. We 
trustmen* have long been somewhat 
secretive and aloof. Perhaps because of 
the legal background of many trustmen, 
we have worn a rather professional air. 
We have sometimes acted as though it 
were unethical, if not downright sinful. 
to ask for business. 

But if we ask and expect our manage- 
ment to promote trust business, then we 
trustmen must be alert and active in 
promoting the business of all the other 
departments of the bank. A new com- 
mercial or savings account brought in 
by a trustman will do a world of good 
in proving that we believe in reciprocity, 
that we are all on the same team. 


Basic Concepts 


Certain fundamental concepts about 
the trust business must be accepted be- 
fore one can place the high value on 
“reference business” which*it deserves. 
Most persons know the general nature 


bank 


when they have a need for them, and 


of ordinary services, recognize 


merely walk in the front door and ask 
for them. Not so with the trust business. 
Few know the nature of trust services 
or even that they exist. 

\ customer using the loan and credit 
facilities of his bank must, and is gen- 
erally willing to, disclose many confi- 


*The terms “bank” or “banking department” 
refer to all except the trust department; that is the 
commercial, credit, savings, consumer credit, vault 
and other departments. Similarly, the terms ‘“‘bank- 
er” or “bank officer” or ‘‘staff member’’ refer to 
the personnel of all those other departments, and 
the terms “trust officer’”’ and “trustman”’ refer to 
all members of the trust department staff. 
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dential and closely guarded facts to his 
banker. These facts, however, are mostly 
financial in nature. When a customer 
seeks the trust services of a bank, he is 
requested to disclose the most intimate 
and personal details about his family 
situation as well as his financial status, 
not only his present condition but hopes 
and plans for the future, his views as to 
the abilities of family members and the 
property which he wishes each to re- 
ceive. 

Men simply do not enter into this 
relationship on the spur of the moment, 
or because of convenient location, or on 
reading an attractive advertisement, or 
hearing a radio commercial. They must 
become familiar with the institution by 
a long series of satisfactory business 
transactions, and feel the utmost confi- 
dence in its personnel. For these reasons 
trust services require more active, care- 
ful, intelligent and personal promotion 
than other bank services. 

The best trust prospect is the person 
who is now a satisfied customer of some 
other department of the bank. He has 
enjoyed the services of the bank as an 
and staff 


institution and the officers 





members who manage it. There is prob- 
ably some one person in the bank in 
whom he has the utmost trust and confi- 
dence. In outside contact he probably 
refers to this person as “my banker.” 
This acquaintanceship with individuals, 
and familiarity with bank policies and 
practices, is one of the intangible but 
invaluable assets of any bank. This type 
of business confidence is the foundation 
on which most trust relationships are 
built. 


Inside Sources Best 


The best method of securing trust 
business from bank customers is through 
bank officers and staff members—that 
is, as “reference business.” There is 
probably no other way in which the 
trust officer can meet a bank customer 
under more favorable circumstances. 
Enjoying the long standing confidence 
of the customer, the bank officer can 
talk frankly and freely with him about 
business, financial and property matters. 
The customer will accept advice and 
suggestions from “his banker” that he 
would resent from any other source. 


If the banker recognizes a need for 
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The group of officers and staff members attending the Trust Development Conference 

mentioned in the accompanying article. Seated at end of table: center, Joseph R. Frey, 

President; to his left, Herbert E. Devereaux, Vice President and Trust Officer and Oliver 

M. Wolcott, Attorney; to the right of Mr. Frey, W. S. McClanahan, Assistant Vice President 
and Trust Officer. These are the men who delivered the lectures. 
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trust services, or even a possibility that 
such services might be of value, he can 
suggest estate analysis as one more of 
the bank’s many valuable services. He 
can tell the customer of the particular 
qualifications and experience of the 
trustman who can best handle his prob- 
lems. He can and should make the ap- 
pointment and personally introduce the 
customer to the trust officer at the first 
conference. 


When this is done, the trust officer has 
a trust prospect at his desk under the 
most favorable of all circumstances. 
There is mutual acquaintanceship and a 
basis for mutual confidence from the 
first meeting. The banker has transferred 
‘to the trust officer five or ten or twenty 
years of trust and confidence in the 
bank and its personnel. The first confer- 
ence will start out about where the sec- 
ond or third “cold call” by a trustman, 
who is a-stranger to the customer, might 
end. 


Trust administration is a technical 
field, but the basic principles of trusts 
and estates are understood by most 
bankers. They have dealt with problems 
arising on the death of a customer, and 
realize the importance of efficient and 
competent administration of the custom- 
er’s estate. Most of their experience has 
been with individual executors, however, 
for the simple reason that the vast ma- 
jority of estates (in some localities over 
90%) are still handled by individual 
executors. 


Show Trust Service 


What can be done is to give the bank- 
er general information about the nature 
and value of trust services so that he 
can and will be alert to the potential 
trust business among his customers? He 
can be shown the value of trust services, 
certain examples where they have been 
used to advantage, some of the methods 
used by trustmen in planning and ad- 
ministering estates, the need for estate 
planning in present day conditions, the 
advantages of corporate over individual 
executors and trustees, and the moder- 
ate cost of trust services. All of this can 
be given to bank men in layman’s langu- 
age and in a manner that will be both 
understandable and interesting. 


The banker will then have acquired 
perhaps for the first time, a layman’s 
knowledge of the trust business and con- 
fidence in himself to discuss it with 
other laymen. That is all that is needed 
to make him a valuable source of “refer- 
ence business.” 


Occasionally one gathers the impres- 
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sion that some officers and staff mem- 
bers consider the trust department as a 
separate entity. There may be no open 
hostility, but the attitudes range all the 
way from lukewarm cooperation to a 
cool lack of understanding or a desire 
to understand. One can not help but feel 





DATE: 
From: Trust Officer 
To: Staff Members 
Re: A $38,000 Mistake 


“My property is all in joint tenancy 
with my wife — I don’t need a bank to 
handle it.” Did you ever receive that 
answer when suggesting estate plan- 
ning to one of your customers? Per- 
haps the story of what happened to 
Dr. Wilson’s estate will interest others. 


In 1943 Dr. W. rented two safety 
deposit boxes, both leases bearing the 
rubber stamp, “as joint tenants with 
right of survivorship and not as ten- 
ants in common.” Each had a key and 
he told his wife he had arranged for 
the contents to be hers if anything 
happened to him. He told two other 
persons the same thing. He then made 
a will naming his wife as executrix 
and rested secure in the belief that he 
had “fixed everything.” 

At his death, the safety deposit 
boxes were examined (as they must 
be) and the following was found: 
Box #1—three $500 U. S. Treasury 
Bonds in bearer form. Box #2—$36,896 
in cash and a memo signed by Dr. W., 
“There is $37,000 in this box and it 
is a joint tenancy between my wife 
and myself.” 


As Executrix, Mrs. W. refused to 
inventory the cash and bonds as part 
of the estate, claiming they were hers 
“as the surviving joint tenant.” All 
might have gone well, but other heirs 
filed objections in court. The Probate 
Court ordered her to inventory the 
bonds, on appeal the Circuit Court re- 
versed this ruling and the case went 
to the Illinois Appellate Court. (No 
matter who wins, this kind of litiga- 
tion costs money.) The Appellate 
Court held that the box rental leases 
and the memorandum did not create 
a joint tenancy in the contents, and 
ordered Mary to inventory both the 
cash and bonds. (In re: Estate of Wil- 
son, 336 Illinois Appellate Reports 18.) 

Result: Dr. W.’s apparent inten- 
tions were badly upset, other heirs 
shared in about $38,000 that Mary was 
intended to receive, a lot of money 
was spent in costly lawsuits and taxes 
may have been increased. Dr. Wilson 
saved a few dollars in attorney’s fees, 
but at what a tremendous cost. 





Typical Memo on trust matters cir- 
culated to staff of Lake Shore National 
Bank. 


the occasional, unspoken “it is your 
problem—you will have to find your 
own solution—I am too busy doing my 
job to help you with yours.” 


Planned Campaign Valuable 


The early stages of our program of 
cultivating relationships with 
other departments were unplanned and 
unorganized and certainly the other off- 
cers, department heads and management 
did not realize it was going on. Looking 
back, the writer realizes that he was 
rather unknowingly carrying on a per- 
sonal good’ will and information cam- 
paign for his own department. But trace- 
able new trust business began to come 
in and we realized that a planned cam- 
paign might achieve more valuable and 
continuing results. 


closer 


The first steps were simple. Trust ofh- 
cers and the trust staff encouraged by 
management to widen their acquain- 
tanceships within the bank — to talk 
trust business—-to answer questions 
about wills, estates and trusts. Trust off- 
cers circulated occasional memoranda 
to bank people on trust questions, legal 
problems, new tax laws and _ similar 
matters. We missed few opportunities 
to talk trust business. It was our prac- 
tice when going through the lobby to 
sit down for a few minutes at someone’s 
desk, inquire about his job and tell 
him some interesting or unusual anec- 
dote about Bank staff 
were regularly requested, by memo and 


ours. members 
in personal conferences, to submit new 
names for the mailing list for trust litera- 
ture. Copies of all trust literature were 
mailed to each bank officer at his home 
address. A monthly report of new trusts 
accepted and new wills deposited was 
prepared and circulated to the trust com- 
mittee and management, naming the 
officer or staff member who had solicited 
and referred the new business. The per- 
son who referred the customer was per- 
sonally thanked and told what services 
had been rendered to his customer. 


As the results became apparent, our 
management decided to go one step fur- 
ther and adopt a planned campaign. The 
trust officers were requested to prepare 
material for a series of trust develop- 
ment The President and 
Officers Trust Committee organized and 
promoted these conferences, as part of 
the over-all business development pro- 
gram of the bank. Eight one-hour con- 
ferences were held over a three month 
period, attended by all bank officers and 
several senior staff members whose work 
brought them into contact with the pub- 
ic. 


conferences. 
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Agenda Gave Picture 


The agenda for the conferences was 


\darefully prepared to give a brief but 


“.pmprehensive picture of the trust busi- 

boss in general and our trust department 
) particular. An article or lecture was 

‘wrepared in written form, mimeo- 

{ traphed, bound in a permanent folder 

‘ tnd presented to each person a week in 

‘ advance of the conference, under such 
titles as: 


“Knocking the Mystery Out of the 
Trust Business,” “Death Taxes—Who 
Pays and How Much,” “Trust <Ac- 
counts—T y pes and Description,” 
“Estate Planning,” “Business Devel- 
opment.” 


No legal term was used without a 
definition of it in laymen’s language; 
complex procedures and detailed tax 
figures were avoided. 


Each conference was opened with a 
brief talk by the President, in which he 
touched on the current business situa- 
tion, some phase of bank operations or 
current results and future prospects in 
various departments. The trust officers 
then talked frankly and informally on 
the subject covered in the written mate- 
rial. Background material was added, 
difficult points explained and interesting 
recent examples presented. The admini- 
stration of a typical estate was described 
from start to finish, with a chart of an 
executor’s duties. The number of duties 
required was a revelation to everyone 
and highlighted the need for a corporate 
executor. Costs and fees were discussed 
frankly, with actual examples. At the 
close of each lecture questions were 
solicited and answered. 


The reception was enthusiastic and 
interest in the subjects increased 
throughout the series. New names were 
furnished for the trust mailing lists, cus- 
tomers were personally introduced to 
the trust officers and appointments were 
made with other Persons 
who had never mentioned trust services 
to a customer before began to report 
back on preliminary talks with their 
customers. 


customers. 


Analysis of results to date clearly in- 
dicates the value of the program. Deposit 
of new wills has increased substantially. 
Interviews arranged by bank officers 
have more than doubled. An increasing 
number of customers are personally ac- 
companied to the first interview by their 
bank officer. Some of these people have 
stated frankly that, for the first time, 
they have enough of a speaking acquaint- 
ance with the trust business to bring up 
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the subject in their customer contacts 
without embarrassment. 

We are planning to continue these 
conferences, convening at convenient in- 
tervals to discuss new developments, re- 
port on current results, answer new ques- 
tions and keep alive the gratifying co- 
operation. 

It has been our experience that a 
planned campaign to foster and promote 
“reference business” is worth all the 
time and effort required. It cements the 
relationships of trust personnel to other 
bank people and sets to work the best 
sales staff a trust department can have— 
the officers and employees of other de- 


partments. It brings in an increasing 
number of better than average trust 
prospects. 

It is the soundest of all methods of 
trust promotion, particularly for small 
banks which do not have adequate vol- 
ume to support a full time new business 
staff. It secures new trust customers 
whose business will stay on the books as 
long as the banking relation continues— 
and frequently assures the continuance 
of the banking relations themselves. Fin- 
ally. it secures this business by an effi- 
cient and inexpensive method of trust 
promotion that can be used by any bank, 
large or small. 


If You Know the Trust Business 


and Like to Write... 


... we'd like to talk to you. Our firm is an advertising 
agency, now serving some of the country’s best-known 
financial institutions. We are planning to add to our staff 
one or two men who know something about estates and 
trusts and who can write about these subjects. 


To such a person or persons, we can offer an unusual 
opportunity measured in terms of immediate income and 


future advancement. 


You may be an attorney seeking to exploit your talents 
in another, related field. Or you may be a trust man 
with creative instincts not fully satisfied in your present 
endeavor. Or you may be presently employed by a 


publisher. 


Write us a letter telling us those things about yourself 
that are important. We'll respect your confidence, of 
course. Or if you prefer, you may write to us through a 


third party. 


The purpose of this advertisement is to bring together 
a good man and a long-established organization that can 


use one, 


Address your reply to Box H-3-8. 
Trusts and Estates, 50 East 42nd Street, 
New York 17, N. Y. 
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Asset and Record Protection 


TRUST DEPARTMENT DUPLICATING PROGRAM 


WILLIAM G. RABE 


Chairman Trust Committee, Manufacturers Trust Company, New York 





These Recordak machines are used to microfilm vital records of the Personal Trust Depart- 
ment of Manufacturers Trust Company 


IVILIZATION, as we know it, rests 

upon a foundation of records. Myth- 
ological Wotan, according to the legend, 
carried all his compacts carved on his 
spear, but modern man requires veri- 
table mountains of paper records to vali- 
date the promises and rules by which he 
lives. 

Particularly is this true of modern 
fiduciary relationships. The fiduciary of 
the Middle Ages probably required very 
little paper to record his stewardship of 
the lands and chattels of the knight who 
joined the Crusades, for the results of 
his care, or lack of it, were plain for the 
eye to see. But the trust company of our 
time, serving many thousands of benefi- 
ciaries, legatees, devisees and principals 
of custody and agency accounts, co-op- 
erating with hundreds of co-trustees, at- 
torneys and others, and dealing largely 
with pieces of paper representing wealth 
rather than the physical wealth itself, is 
compelled to keep records of everything 
it does. Upon these records its work, 
even its very existence, depends. 

Modern total warfare, as has been 
demonstrated, involves widespread 
bombing of civilian areas and threatens 
destruction of priceless records as well 
as physical property. The inland cities 
like Detroit, Chicago, St. Louis and 
Kansas City are just as vulnerable to air 
attack as are New York, Boston and San 
Francisco, for the airline distance from 
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almost any point in Eastern Europe or 
Asia across the polar ice cap to any of 
these cities is virtually the same. Another 
hour or two of flying time would bring 
fast bombers over New Orleans, Hous- 
ton, Dallas and Los Angeles. Thus pro- 
tection of records is a nationwide prob- 
lem. 


Duplication in Case 


While we hope full-scale war can 
be avoided and that no American city 
ever will be bombed, our hopes will not 
excuse us if war comes and bombing 
occurs. Therefore we undertook some 
months ago a comprehensive Records 
Protection Program, involving reproduc- 
tion on microfilm or otherwise of all 
vital records of all departments of the 
Company and storage of the reproduc- 
tions in structures far distant from New 
York City 
bombed. Although the Program covers 
all activities and departments of Manu- 


facturers Trust Company, this article re- 


in an area unlikely to be 


lates only to records of estates, trusts, 
custody and agency accounts. 


For reproduction purposes, our Per- 
sonal Trust Department records may be 
Basic 
and Current. In general, basic records 
are microfilmed, and current (or inter- 
im) records are preserved either in the 
form of carbon copies or in microfilms 
of the originals. 


divided into two broad classes: 


Depending on their degree of activity, 
the various kinds of basic records are 
microfilmed with greater or lesser fre- 
quency. Some, such as the wills and 
agreements of trust or agency under 
which we act, and the intermediate ac- 
countings of our estates and trusts which 
have been approved by court decree, 
need to be microfilmed only once. 


Carbon copies of current records of 
each day’s transactions are filed in stor- 
age with the microfilms of the basic rec- 
ords to which they relate, so that any 
basic record could be brought up to date 
at any with a of lost 
motion. Naturally the piling up of daily 
carbon copies of journal entries and 
memoranda — of 


time minimum 


transactions 
eventually would create a storage prob- 


security 


lem; that is why some kinds of basic 
records are re-photographed periodically 
in order to permit disposal of the tem- 
porary current records which have ac- 
cumulated in the meanwhile. 


Basic Records Filmed 


Among the more active of our basic 
records are the ledgers of our estate, 
trust, custody and agency accounts, in- 
cluding the cash ledger, the general 
ledger and the various subsidiary 
ledgers, and the asset cards representing 
the various assets held in our Personal 
Trust micro- 
filmed at frequent intervals. Our Moon- 


Department. These are 
Hopkins bookkeeping machines provide 
us with carbon copies of a daily journal 
of all entries affecting our accounts, and 
these copies are sent daily to the storage 
point. The films show the asset cards 
just as they are filed in the Personal 
Trust Department—i.e., classified by 
names of accounts and also by kinds of 


assets. 


Also among the basic records micro- 
filmed initially and periodically there- 
after are the “master cards” for all our 
accounts. These cards show names and 
addresses of persons interested in the 
account, dates of remittance of income, 


(Continued on page 184) 
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BIG BUSINESS--TARGET FOR TERMITES ! 


BENJAMIN F. FAIRLESS 


President, United States Steel Corporation 


N my lifetime, | have weathered three 
| wars, a couple of panics and the late 
depression, yet it seems to me that there 
is more confusion and_ uncertainty 
among our people today than I have 
ever witnessed before. We are convinced 
that no foreign aggressor is able to de- 
stroy us; but we are a little afraid that 
we may destroy ourselves. 

Much of this confusion would disap- 
pear. if only we could see ourselves as 
the Kremlin must see us—if we could 
stand for a few minutes in Joe Stalin's 
shoes, plot the downfall of this Capital- 
istic Samson. 

If we were the masterminds of Mos- 
cow. | think all of us would agree that 
the real source of America’s strength is 
her tremendous productive capacity. 
Twice in this century, America’s indus- 
trial machine has proved its ability to 
outproduce — singlehanded every 
combination of aggressors that has yet 
been put together. We would realize that 
the real secret of America’s overwhelm- 
ing productive power lies in the fact 
that all the individual parts of that ma- 
big and small — work together 
in unison each doing the exact job 
for which it is best fitted. 

So. we as Russians would conclude 
that our first task is to disrupt that ma- 
chine. Until that had been done, I do 
not think we would want to start a total 
war with the United States: and if it 
can be done. we won't need to fight a 


chine 


war at all, American industry isn’t a 
fleet of ships conveniently bottled up in 
one harbor. It is scattered throughout 
the 48 states. 

| think there is only one weapon 
which we could hope to use effectively 
for the destruction of America’s indus- 
trial machine. That weapon is the Red 
Army of Trained Termites. It numbers 
from fifty to a hundred thousand and 
it doesn’t have to be landed on Amer- 
ica’s shores. It is already here. infiltrated 
into virtually every branch of the Amer- 
ican economy. It is invisible because — 
outwardly — its members look exactly 
like anyone else. 

Certain techniques are elementary. 
The termites will naturally seek to fill 
the labor press with savage attacks upon 


In address to Sales Executives Club of New 
York, Feb., 1951. 
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management. That will create unrest 
and help them to foment a succession of 
strikes which will paralyze — briefly, 
perhaps, but repeatedly — America’s 
communications, transportation and 
production. They will try to turn house- 
wives against the farmers; farmers 
against labor; business against the gov- 
ernment; and government against busi- 
ness. 

But the primary job of these termites 
is the destruction of the American in- 
dustrial machine. There is just one 
thing that distinguishes American in- 
dustry from that of other nations: Amer- 
ica’s most powerful non-secret weapon 

so-called Big Business. Here is the 
focal point upon which the termites 
must center their attack. 

They must not only destroy public 
confidence in Big Business; they must 
create positive public hatred of it. They 
must proclaim that Big Business is in- 
efficient and monopolistic, and that it 
possesses some vast. but unexplained, 
power to work terrible. but undefined, 
harm upon the “little people.” 

Most important of all the termites 
must break up the unity and teamwork 
of the industrial machine by driving 
a wedge between Small and Big Busi- 
ness. They must depict Big Business as 
a monster swallows up Small 
Business. No proof is necessary. They 
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need only to repeat all of these charges 
over and over again until people begin 
to take them for granted as accepted 
facts. 

Never must they let anyone discover 
that Big Business and Small Business 
are two halves of the same vital body; 
that if one-half is hacked to pieces, the 
other will surely die! I am not suggest- 
ing that anyone who disagrees or who 
attacks business or industry is necessar- 
ily a Communist or a dupe. 


Full freedom of speech — a free press 
and a free radio — are our greatest de- 
fense — and our only effective defense 
— against the termites; for as long as 
these rights exist, our people will some- 
how manage to recognize and know the 
truth. But any man who seeks deliber- 
ately to twist the truth and knowingly 
to peddle confusion is playing the Krem- 
lin’s dirty game. 

There are three basic dangers to 
guard against. If Russia can tempt us 
to borrow ourselves into bankruptcy, to 
spend ourselves into poverty, or to tax 
ourselves into stagnation, Communism 
will have won this conflict without drop- 
ping a bomb, or risking a ruble. 


Our capacity to spend will depend 
upon our capacity to tax: and our ca- 
pacity to tax always depends upon our 
capacity to produce. That means we shall 
need more plants, more factories, and 
more tools. Our new tax laws and our 
new economic controls must not be so 
drawn as to prevent the formation and 
flow of the new capital upon which ex- 
panded production depends. Otherwise. 
our ability to arm ourselves and our 
allies will be greatly diminished. 
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TRUSTS UNDER POWERS OF APPOINTMENT 


LEGAL THEORIES CREATE PRACTICAL PROBLEMS 


NE of the fundamentals of trust 

law is that an instrument which 
exercises a power ‘of appointment is to 
be read into the instrument creating 
the power just as though the donor 
himself had included it originally. The 
donee is merely the agent of the donor, 
licensed, as it were, to direct the dis- 
position of the donor’s property after 
the expiration of the term during which 
the donor expressly but incompletely 
disposed of it. It is said that the donor’s 
property must remain his until final 
outright vesting.’ 

While this general theory is simple 
and generally accepted as the law, it con- 
tains the seeds of difficulty. These seeds 
sometimes have sprouted and grown to 
bear bitter fruit for the trustee, the at- 
torney, and the beneficiary. In drawing 
and reviewing wills and trust deeds, one 
should be alert to spot situations of this 
kind and take steps to avoid tasting the 
bitterness of confusion, litigation, and 
possible loss of anticipated benefits and 
compensation. 


The difficulties arise mostly out of the 
application of the general doctrine to 
subsidiary questions. The courts have 
held, as a consequence of the “reading 
in” principle, that where the donee cre- 
ates a trust, it is or becomes (with 
respect to the appointive property) a 
trust under the donor’s will or trust 
deed, and the two trusts are really only 
one trust. If the donor provides, “In 
trust for A for life and then as he ap- 
points” and A provides ( in exercising 
the power), “In trust for B for life 
and then to C,” it is to be regarded 
that the donor has written, “In trust 
for A for life, then in trust for B for 
life and then to C.” 


Application of Perpetuities Rule 


A familiar problem is found in the 
application of the rule against perpetui- 





1Matter of Walbridge, 178 Misc. 
(Surr. Ct. N. Y. Co., 1942). 


(N. Y.) 32 
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ties to such an arrangement, and it is 
generally recognized that the test is ap- 
plied to the instrument creating the 
power, fictitiously modified as above 
suggested. Thus, in that example, if B 
were not alive when the donor’s instru- 
ment took effect, the rule against per- 
petuities would be violated. The rule 
against perpetuities in the state of the 
donor’s domicile is the one applied by 
the court having jurisdiction over the 
instrument creating the power. In other 
words, the law of the donor’s domicile 
determines (a) whether the donee in- 
tended, or attempted, to exercise the 
power, and (b) whether, if he so in- 
tended, he validly did so. 


Less well known or, at any rate, less 
well remembered is the doctrine that 
the trustee named by the donee really 
is or becomes the donor’s trustee. This 
result flows from the corollary, above 
stated, that the donee’s trust is or be- 
comes the donor’s trust, and it causes a 
good deal of trouble. For example, if, 
in a case of successive testamentary 
trusts, the donor dies in New York and 
the donee dies in California, and the 
donee appoints a California bank as a 
trustee of his trust (embracing the ap- 
pointive property plus his own), the 
California bank may not be able to act 
as trustee in New York or, if able to act, 
may be required to put up a bond to 
assure the continuance of the physical 
presence of the assets and the admini- 
stration thereof in New York.? 


The donee’s trustee, if able, will have 
to qualify in the court having jurisdic- 
tion of the donor’s will, and will be 
required to account there. Of course, 
as to the donee’s own assets, that por- 
tion of his trust will have to be ad- 
ministered in the courts of his own 
domicile. Even if his trust is valid in 

2Matter of Walbridge, footnote 1; In Re Phelps’ 
Estate, 45 N.Y.S. (2d) 621 (Surr. Ct. N. Y. Co., 
1943); In Re Walker’s Estate, 58 N.Y.S. (2d) 102 
(Surr. Ct. N. Y. Co., 1944); In Re Fuller’s Will, 
72 N.Y.S. (2d) 498 (Surr. Ct. West. Co., 1947); 


In Re Burnham’s Estate, 82 N.Y.S. (2d) 844 
(Surr. Ct. N. Y. Co., 1948). 


both jurisdictions, nevertheless, he has 
split what he probably thought of as 
one trust into two parts, each to be 
administered under the laws of a dif- 
ferent state and each paying commis- 
sions and allowing counsel fees on a 
different basis. One can imagine the 
trustee’s bookkeeping 
and accounting problems. 


administration, 


Compensation Questions 


Thus we have come to the difficulties 
arising in connection with trustees’ com- 
missions in these situations. Suppose 
the donor and the donee appoint the 
trustee. If the courts hold that 
there is really but one trust, then the 
trustee gets but one set of commissions 
for administering both the donor’s and 
the donee’s trusts, at least with respect 
to the appointive property. If both donor 
and donee died in New York, the trus- 
tee would not be entitled to “paying out” 


same 


commissions at the end of the original 
trust under the donor’s will nor to “re- 
ceiving’ commissions for taking over 
the administration of the trust delineated 
by the donee’s will. This would certain- 
ly seem to be true in New York County,’ 
despite some authority to the contrary 
in at least one other county* which is 
based upon a puzzling Court of Appeals 
decision.® But this high court decision 
seems to be held confined to its special 
facts by the courts in New York and 
Westchester Counties.° 

If donor and donee appoint different 


trustees, the result would seem to be the 
same, i.e., the two would receive be- 








8In Re Fordyce’s Estate, 65 N.Y.S. (2d) 3831 
(Surr. Ct. N. Y. Co., 1934); Matter of Bradford, 
165 Mise. (N. Y.) 736 (Surr. Ct., N. ¥. Co., 1937); 
aff'd 254 App. Div. 828 (lst Dept., 1938); Matter 
of Ladew, 183 Misc. (N. Y.) 1020 (Surr. Ct. N. Y. 
Co., 1944); Matter of Moyse, 188 Misc. (N. Y.) 
1030 (Surr. Ct. N. Y. Co., 1945). 


*Matter of Brown, 192 Misc. (N. Y.) 96 (Surr. 
Ct. Monroe Co., 1948). 


5In Re Culver’s Estate, 57 N.Y.S. (2d) 6598 
(Surr. Ct. N. Y. Co., 1944); 268 App. Div. 972 (1st 
Dept., 1944); modified 294 N. Y. 321 (1945). 


"See Moyse, footnote 3, Fuller and Burnham, 
footnote 2, and Chase National Bank, footnote 12. 
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tween them only one full commission.? 
Again, if the donor and the donee died 
in different states, the donee’s trustee 
would, as to the appointive property, 
receive Commissions at such times and 
such rates as would be allowed by the 
courts of the donor’s domicile, perhaps 
considerably less than the courts of the 
donee’s domicile might have allowed in 
a similar trust administered there. 


It would follow logically that the 
question of compensation of attorneys 
would be decided under the law, and 
by the courts, of the donor’s domicile. 
This result also could mean surprise 
and disappointment to attorneys or 
heneficiaries.® 


How to Avoid Dangers 


it is good practice, therefore, to in- 
quire if a will client is receiving income 
ugler any trust. If so, the instrument or 
ruments under which he receives 
income should be examined to de- 
iine whether he has a power of ap- 
itment, with a view to avoiding the 
ppointments and difficulties here out- 
id, as well as for tax reasons. If such 
ower exists, what can be done? 












tin Re Deutch’s Estate, 65 N.Y.S. (2d) 332 
(Surr. Ct. N. Y. Co., 1944), but see Culver, foot- 
note 5. 


See Walbridge, footnote 1. 


It may be that by proper express 
language, the donee can exercise his 
power and have the appointive property 
administered as his own, but this is not 
too clear.!° But if the donee’s power 
were limited so as to be non-taxable, 
this could not be done. since in the case 
cited the exercise of the power was ex- 
pressly in favor of the donee’s executor 
“as if part of my own estate.” 


If the donor’s gift over in default 
of the exercise of the power benefits the 
principal objects of the donee’s bounty 
as, or about as, the donee might wish, 
he could refrain from exercising the 
power. If the donor’s domicile is differ- 
ent from the donee’s, the latter should 
be advised to appoint a trustee (at least 
as to the appointive property) who or 
which can qualify in the donor’s domi- 
cile. Also, any trustee to be named 
should be advised what commissions 
can be anticipated from the courts of 
the donor’s domicile and further ad- 
vised to consider the administrative 
problems to be faced. All this precau- 
tionary investigation and advice should, 


®*Estate of Theodore C. Camp, N. Y. Law Jour- 
nal, 3/12/45, p. 945, col. 3, (Surr. Ct. N. Y. Co.) 

10K state of Elizabeth S. Hamilton, N. Y. Law 
Journal, 1/19/46, p. 256, col. 5, (Surr. Ct. N. Y. 
Co.) 


See Camp, footnote 9. 
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of course, take place before the donee 
executes the will or trust deed exercising 
the power. Likewise, in drawing or re- 
viewing the instrument creating the 
power, the problems should be in mind. 


A Matter of Intent 


In a recent letter to one of the writers. 
Professor Austin Scott suggested that 
the basic problem in these cases is to 
determine the donor’s intent, and if it 
were found in any case that the donor 
intended to permit the donee to create 
a new trust rather than appoint further 
beneficiaries of the original trust, the 
court should so treat it. Professor Scott 
seems to feel that in the absence of any 
express language of the donor, the mere 
fact that the power is a general one 
would justify the inference that the 
donee was intended to be free to set 
up an entirely new trust with the donor’s 
assets. (But in that case, is it not ne- 
cessary, then, to decide if the donee in- 
tended to create a new trust? ) 


In the language of some cases’ there 
is inferential, but not very strong, sup- 
port for the view that the donor’s intent 


12Chase National Bank v. Central Hanover Bank, 
265 App. Div. (N. Y.) 434, 439 (1st Dept., 1943); 
Matter of Chase National Bank, N. Y. Law Jour- 
nal, 11/9/50, p. 1118, col. 4 (Supreme Court, N. Y. 
Co.) 
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is important. On the other hand, a read- 
ing of the other cases here cited does 
not give the impression that the courts 
were seeking the donor’s intention but, 
rather, that they were simply enforcing 
a fixed rule of law. Whether a specific 
statement in the instrument creating the 
power that the donee could treat the 
appointive property as his own would 
be respected by the courts (at least in 
New York) seems to be in doubt, al- 
though if the creator of the power so 
wished, there might be no harm in in- 
cluding appropriate language even if 
later the courts chose to disregard it. 

A further point of some interest is 
that the donee’s trustee, although he 
becomes the donor’s trustee as to the 
appointive property, has, in that capac- 
ity, all the powers (such as investment 
powers) given him by the donee’s will, 
and such powers will supersede even 
inconsistent provisions as to powers in 
the donors will.'* 


General Application 


This article has been written on the 
basis of the cases in New York. How- 


13E state of Charles J. Mathews, N. Y. Law Jour- 
nal, 1/18/40, p. 281, col. 3, (Surr. Ct. N. Y. Co.); 
Matter of Lichtenstein, 177 Misc. (N. Y.) 320 
(Surr. Ct. N. Y. Co., 1941); Culver, footnote 5; 
Moyse, footnote 3. 


ever, the basic principles involved are 
rather generally accepted, and the cor- 
ollaries may be the same in other jur- 
isdictions, At any rate, the writers’ only 
purpose here is to put lawyers and 
trustmen on guard against the difficul- 
ties mentioned, and from that point of 
view the article may be of value to those 
outside of this state. The West Key 
Numbers can be obtained by looking up 
the cases cited in these footnotes in the 
Decennial Digest or in the Northeast- 
ern Reporter, and thus any similar cases 
in other states located. 


Limited research has failed to dis- 
close any reported cases in other juris- 
dictions dealing with the subsidiary 
questions. There is further indication 
that Professor Scott, basing his views 
on the “Restatement of the Law of 
Property,’ would not agree with the 
New York cases.'* The question is raised 
whether the results reached by the New 
York courts are sound from a common 
sense and practical point of view, and 
whether they should be overruled or at 
least clarified in New York by legisla- 
tion, and whether the results of the New 
York decisions should be prevented by 
legislation in other states. 


14Scott on Trusts, Section 426. 
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Estate Administration Course 


for Bar 

A course of twelve weekly lectures on 
the practical aspects of estate admini. 
stration was recently completed for the 
Louisville Bar Association by Bart A, 
Brown, vice president of the Citizens 
Fidelity Bank and Trust Co. of that city, 
Theme of the course, attended by about 
65 lawyers for a fee of $10, and met 
with enthusiastic response by the Asso. 
ciation, was the how and when of ser. 
vices required of an attorney either 
where he is himself the executor or ad- 
ministrator, or is counsel for a personal 
representative unfamiliar with the duties 
of the office. The following subjects 
were included: 

Keeping records; advance 
planning of all important steps and time. 
table for their performance; assembling 
and safeguarding estate assets; disposal 
of household and personal effects and 
other tangible personalty; raising money 
to pay debts, taxes and costs of admini- 
stration; clearing estate of liability for 
back Federal and State income taxes 
and taxes on omitted personal property; 
valuation of shares in close corporations, 
partnership interests, and real estate; 
tax problems; ancillary administration. 


proper 
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The story of 1950 in the Columbia 
Gas System was one of service— 
of providing more natural gas for 
more people. 

It was a record-breaking year... in 
number of customers served... in gas 
purchased from our Southwest sup- 
pliers ... in enlargement of our facilities, 
including our underground storage. 

This coming year, we expect even 
greater usage of gas and we shall 
endeavor to provide the best possible 
service to our Customers... 

24 hours a day! ; 
*Full details are in the Annual Report 
of The Columbia Gas System, Inc., 


120 East 41st Street, New York 17, N. Y. 
—available upon request. 
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The Columbia Gas System 


CHARLESTON GROUP: United Fuel Gas Company, Atlantic Seaboard Corporation, Amere Gas Utilities Company, Virginia Gas Distribution Corporation, 
Virginia Gas Transmission Corporation, Big Marsh Oil Company, Central Kentucky Natural Gas Company; COLUMBUS GROUP: The Ohio Fuel Gas Company; 
PITTSBURGH GROUP: The Manufacturers Light and Heat Company, Binghamton Gas Works, Cumberland and Allegheny Gas Company, Eastern Pipe 
Line Company, Home Gas Company, The Keystone Gas Company, Inc., Naturg| Gas Company of West Virginia; OIL GROUP: The Preston Oil Company. 
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NSTRUMENTS controlling the dis- 
position of property should be co- 
ordinated and integrated with the life 
insurance program into a soundly con- 
ceived plan to give the client’s objec- 
tives maximum effectiveness. The under- 
writer cannot achieve this concept unless 
he has a knowledge of the subject of 
wills as well as an appreciation of the 
importance of such instruments in estate 
plans. 

Take this illustration: The life under- 
writer reviews the life insurance policies 
of a client and finds that they provide 
certain amounts of income to the family. 
He recommends an additional amount 
of insurance to provide increased in- 
come. Estate clearance costs (death 
duties plus administration expenses) are 
estimated and an additional amount of 
insurance is recommended for this pur- 
pose. Then the business interest is ex- 
plored with the client and it appears 
appropriate to recommend a buy and 
sell agreement funded with life insur- 
ance. 

A fair amount of work has been done 
and substantial amounts of insurance 
have been recommended. The client may 
purchase all or a part (perish the 
thought that he should purchase none) 
of the recommended amount and the 
underwriter now moves on to new fields. 


Fatal Failure 


Did the underwriter do a good job? 
For an answer let us see what occurs 
when the client dies. There may be a 
clash of income payments to the family 
in that too much is provided at certain 
points — not enough at others — too 
much in outright distribution because 
the distribution of other property was 
not taken into consideration. 

There was a failure to recognize that 
all property and instruments of disposi- 
tion should be coordinated to provide 
the income objectives. More insurance 


*Based on a talk given at the Annual Estate 
Planners Forum of the Solomon Huber Agency, 
New York. 
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Insurance and the Will 


Integrating Policy Provisions with Testamentary Plan 


STUART A. MONROE 


Associate General Agent, Mutual Benefit Life Insurance Co., New York 





for specific purposes may have been 
bought than was necessary, perhaps less. 

There may be no will and the prop- 
erty will pass under the laws of descent 
and distribution to his wife and minor 
children. 

The will may be hopelessly antiquated. 
There are no powers permitting the 
estate representative to deal with the 
business interest. 


An after born child may acquire an 
interest that the estate owner never 
intended it to have. 


The maximum marital deduction may 
not be available. Or its emphasis shifted 
to the wrong assets by circumstance. 


The underwriter did not render a 
complete service because he failed to 
make the client aware of the importance 
of a proper will and the necessity of 
bringing the attorney into the picture, 
so a complete plan might be achieved. 
It seems to me, therefore, that the life 
underwriter, advising a client on the dis- 
tribution of his life insurance estate, 
has as much responsibility to determine 
the nature and extent of the other items 
of property and their distribution as re- 
lated to the will as has the attorney, 
when advising his client on the formula- 
tion of an estate plan, to examine the 
scope and effect of the life insurance 
program. 


Areas of Integration 


The will may be divided into two 
main segments; those provisions deal- 
ing with the distribution of property and 
those relating to the powers of the ex- 
ecutor and trustee to deal with the prop- 
erty. The dispositive provisions can be 
of material value in planning the life 
insurance estate so as to achieve integ- 
ration. The power clauses can have a 
direct bearing on the life insurance 
estate as, for example, where there is a 
need for tax apportionment or there is 
a business interest tied in with a funded 
buy and sell agreement. The following 
areas may be.said to be the more im- 












portant ones with which the life under. 
writer may have a direct concern: 


1. The will may create a testamentary 
trust under which the trustee is directed 
to pay principal and interest to produce 
a given amount of income for the life 
of the beneficiary. In some such trusts 
the situation might arise where the pur. 
chase of an annuity by the trustee would 
be very desirable. If so, has the pur. 
chase of an annuity been authorized? 


In other testamentary trusts _ the 
amount of principal may be too small 
for the effective operation of the trust 
and the purchase of an annuity would 
be the most satisfactory means of carry- 
ing out the wishes of the testator. If so, 
again, has the purchase of an annuity 
been authorized ? 

Where the principal asset of a testa- 
mentary trust is a wasting one so that 
after the income to the wife for life 
there may be very little left for the 
children, the purchase of life insurance 
on the life of the wife might well be a 
sound investment for the trust. Has such 
an investment been authorized? 


Payment of Taxes 


2. What does the will provide with 
respect to the payment of estate and in- 
heritance taxes? Are they to be paid 
from the residuary estate by the execu- 
tor on all property included in the tax- 
able estate even though some items of 
such property do not pass into the hands 
of the executor? Or must the executor 
apportion the taxes against the various 
items of property and their recipients? 
This is particularly important, where the 
insured is residing in a state with an 
apportionment statute. It is also import- 
ant in view of Section 826(e) of the 
Internal Revenue Code. The underwriter 
should know whether the insurance 
estate he is planning may require in- 
vasion by the executor for an apportion- 
ment of taxes. The answer may be found 
in the tax clause of the will. 


3. Parents and grandparents frequent: 
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ly take advantage of the annual gift tax 
exclusion by the purchase of life in- 
surance on the life of a child or grand- 
child with the insured or some other 
family member as owner. Death may 
prevent the completion of the program 
of premium payments. Perhaps it may 
be advantageous to include a direction 
in the will that the remaining premium 
be discounted and prepaid. If this is 
desirable then a proper direction should 
be included in the will. 


4. Not infrequently the life under- 
writer will encounter a policy of life 
insurance on. the life of the husband 
owned by the wife. If the wife prede- 
ceases the husband, the ownership some- 
times passes to the insured but most 
frequently it will vest either in the 
estate of the owner or in named indi- 
viduals such as the children. If the 
ownership passes to the estate of the 
owner, to whom shall the ownership be 
bequeathed? Suppose premiums fall due 
during the period of administration of 
the estate, shall they be paid? An estate 
may have to be kept open for several 
years before distribution of assets. In 
addition there may arise situations 
where the executor may want to make 
a premium loan, a cash loan, elect paid 
up insurance or extended term insur- 
ance or perhaps even surrender the 
policy. Directions and authority in the 
will can be most helpful. 


5. If testamentary trusts are created, 
what incomes will be paid? When will 
distribution of principal be made to the 
children — at age 25, 30 and 35 or 21? 
What flexibility is there for emergen- 
cies? This information is necessary if 
the life underwriter is to plan properly 
income payments under the settlement 
options of the polices. 


6. Should the life insurance estate be 
arranged so that it will qualify in full 
for the marital deduction or should only 
part or none of it qualify? The will in 
some situations will provide the key to 
the answer. 


7. If a buy and sell agreement fund- 

ed with life insurance has been adopted 
the underwriter should suggest review 
of ihe will and agreement by the attor- 
‘ef so that inconsistencies may be 
ged. 
The life underwriter can more in- 
‘atly plan the life insurance estate 
is aware of the provisions of the 
wilkyvith respect to simultaneous death 
or Mort term survivorship. If the will 
is t@ rigid in this respect, the life in- 
suragice estate can provide the necessary 
flexibility. 
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9. Because in most family situations 
the children are designated as contin- 
gent beneficiaries of the life insurance 
estate and because they may be minors 
when the payments become due to them, 
the life underwriter is vitally interested 
in how those payments will be made 
during minority. This brings him to 
inquire as to guardianship during mi- 
nority and what, if any, provision has 
been made concerning it in the will. 


In short, the will and the life insur- 
ance policies should be harmonized and 
integrated for maximum effectiveness. 


A A A 


Business Life Insurance 


at Peak 


Purchases of business life insurance 
were at a record high in 1950, the Insti- 
tute of Life Insurance reports. It is 
estimated that last year saw the purchase 
of over $1,000,000,000 of new insurance 
naming a corporation, partner or busi- 
ness associate as beneficiary, and a size- 
able additional volume was set up with 
a trustee, a relative or, in some cases, 
the estate named as beneficiary. 

“Many billions of such protection is 
now owned by hundreds of thousands 
of businesses from coast to coast,” the 
Institute says. “The aggregate represents 


Trust Department —Westwood Village Branch 


We take pride in our ability to provide 


an important stabilizing force in the 
business community, a force acting to 
prevent dissolution or interruption of 
business operations upon the death of 
an owner. Business insurance buying has 
been increasing rapidly in recent years 
as more and more businessmen have be- 
come interested in throwing every pos- 
sible safeguard around their firms. 


“It is expected that the coming year 
will see still further gains in the de- 
velopment of business life insurance. In- 
terest in this protection is extending 
down into smaller concerns, conditions 
growing out of the war production pro- 
gram point to an increased need for such 
insurance and more agents are being 
trained in the special technical knowl- 
edge required to coordinate the family 
and business needs of business owners.” 


In a recent survey of mid-western 
business firms in a group of cities of 
about 100,000 population or less, it was 
found that three-eighths of 580 busi- 
nesses interviewed had some form of 
business life insurance; in the case of 
those employing more than ten persons, 
nearly half carried business insurance. 

In another survey of a number of 
manufacturing concerns, it was found 
that key man insurance was owned by 


one-fifth of the firms. 


ECURITY- FIRST 
NATIONAL BANK 


staff, facilities, vaults, quarters and equip- 


ment capable of handling estate and 


trust affairs of any size. 


TRUST DEPARTMENT 
Largest Trust Business in the West 


OF LOS ANGELES 


Head Office: Sixth & Spring Streets 
Los Angeles, California 
Telephone: MUtual 0211 





Only STEEL can lo so many Jobs 


SS ee " 
— SS ete 


™ oe ae 


HIGHEST TV ANTENNA. 1250 feet above the sidewalks of New 
York, a new 222-foot television tower was recently constructed TANK BUSTER. Mobilizing her strength for the 
atop the 102-story Empire State Building. For this highest defense of freedom shows how true it is that 
structural steel ever erected by man, all steel parts had to be America‘has a backbone of steel. Huge quan- 
specially designed so they could be taken up through the build- tities of steel must go into the building of 
ing—and carried by hand the last few stories. The tough steel, | weapons like this ‘tank buster.’”” But because 
the precise fabrication of it, and the nerveless men who erected _U.S. Steel is large, has constantly increased 
it, were all supplied by United States Steel. its steel-making capacity, it can supply steel 
for the needs of mobilization, as well as 
for essential every day uses. 


RUNWAYS HAVE IT ROUGH. The touch of a modern airliner on 
an airport runway is measured in many tons. But when the 
runway is made of concrete reinforced with steel, these tons of 
impact are spread over a broad area, and runways last longer. 
U.S. Steel supplies both the cement (Universal Atlas Cement) and 
the steel reinforcement (U°S’S American Welded Wire Fabric). 


AMERICAN BRIDGE COMPANY + AMERICAN STEEL & WIRE COMPANY and CYCLONE FENCE DIVISION * COLUMBIA STEEL COMPANY + CONSOLIDATED WESTER 
TENNESSEE COAL, IRON & RAILROAD COMPANY «+ UNION SUPPLY COMPANY e UNITED STATES STEEL COMPANY «© UNITED STATES STEEL EXPORT COMPANT UNITED 
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REFLECTING SURFACE. You never can tell 
) these days where you’ll run into Stainless 
: Steel. In the ultramodern Wm. Alexander 
:house in Encino, California, it’s used as a 
| reflecting surface beside the fireplace . . . 
/ and as a handsome inset in the coffee table 
'- top. Mobilization will call for lots of Stain- 
) less Steel. And United States Steel will 

contribute plenty of U’S’S Stainless to 

help build America’s security. 


FACTS YOU SHOULD KNOW 
ABOUT STEEL 


In the past 50 years, the population of Amer- 
ica has doubled. But the American steel in- 
dustry has increased its production sevenfold. 


TIGHT AS A DRUM and made to take a beating. For in these strong, tough, 
leak-proof steel drums, made by U.S. Steel, everything from soft drink 
syrup to aviation gasoline is safely shipped and stored . . . all over the 
world. Only steel can do so many jobs so well. 


listen to... The Theatre Guild on the Air, presented every Sunday evening by United States Steel. 
National Broadcasting Company, coast-to-coast network. Consult your newspaper for time and station. 


...and this label is your guide to quality steel 


UNITED STATES STEEL 
Helping o Dui a Patter: Poriiviila 


STEEL CORPORATION + GERRARD STEEL STRAPPING COMPANY + GUNNISON HOMES, INC. * NATIONAL TUBE COMPANY e¢ OIL WELL SUPPLY COMPANY — 
UNITED STATES STEEL PRODUCTS COMPANY + UNITED STATES STEEL SUPPLY COMPANY + UNIVERSAL ATLAS CEMENT COMPANY VIRGINIA BRIDGE COMPANY 
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Mid-Winter Trust Conference Panels 





PENSION PLANS 


HE combination of increased corpo- 

rate tax rates and excess profits 
taxes will produce a doubling of the esti- 
mated 15,000 existing private pension 
plans, according to C. Warfield Hobbs, 
III, vice president of City Bank Farmers 
Trust Co., who made the statement dur- 
ing panel discussion on employees trusts 
at the American Bankers Association 
Mid-Winter Trust Conference in New 
York on February 6th. 


Carlysle A. Bethel, senior vice presi- 
dent and senior trust officer of Wachovia 
Bank and Trust Co., Winston-Salem, 
and chairman of the Trust Division’s 
Committee on Employees’ Trusts, pre- 
sided over the panel which included, in 
addition to Mr. Hobbs, Cecil P. Brons- 
ton, vice president, Continental Illinois 
National Bank and Trust Co., Chicago; 
Richard B. Loomis, secretary and assist- 
vice president, Brooklyn Union Gas Co.; 
and Denis B. Maduro, New York attor- 
ney. 

Mr. Hobbs explained that corpora- 
tions now without pension plans will 
soon be made to realize that someone 
else’s tax can pay for their plans, point- 
ing out that the net outlay of a plan 
costing $100,000 would be reduced from 
$62,000 under the old 38% rate to 
$23,000 under the 47% rate and excess 
profits levy. The rise in taxes will also 
accelerate the trend away from contribu- 
tory plans to non-contributory plans, ac- 
cording to Mr. Hobbs, because it would 
cost employees from four to eight times 
as much more to finance contributory 
pensions as it would cost their employ- 
ers to finance like benefits. 


With 40,000 corporations estimated 
by Mr. Bethel to be of sufficient size to 
be interested in a private pension plan, 
Mr. Hobbs suggested that a bank con- 
templating establishment of a complete 
pension trust division should first care- 
fully analyze the possible revenue from 
this type of activity. Calculations show 
that annual fees might approximate $500 
for every thousand eligible employees. 
If, as is likely, the prospects of profitable 
operations are dim, the bank should con- 
fine itself largely to handling individual 
policy type accounts and rely on its 
correspondent banks for advice. Very 
few trust institutions can or should pre- 
pare actuarial data, Mr. Hobbs added. 


170 


Mr. Bronston commented that a bank 
should not go into the pension field un- 
less it can perform a quality job, while 
Mr. Maduro indicated that the pension 
business was basically an investment 
matter. Mr. Loomis added that the time 


was appropriate to emphasize the cost 


advantage of the trusteed plan over the 
insured plan, and therefore fees should 
not be so high as to price the banks out 
of the business. 


Fees 


Questions on the range of fees for 
retirement trusts were answered by Mr. 
Bethel as follows: 


Many trust institutions classify their 
schedule of charges in relation to their 
duties. For example: where the trustee’s 
sole function is that of the management 
of the investment portfolio, the charges 
range in the neighborhood of 14 of 1% 
annually up to $1 million of the value 
of the fund; 1% to 1/10 of 1% on the 
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Supplements to wages and salaries paid by pri- 
vate employers have risen sharply during the past 
two decades to a peak expenditure of $5 billion in 
1949, according to the National Industrial Confer- 
ence Board. A major factor has been private pen- 
sion and welfare plans, contributions to which 
amounted to almost $2 billion last year as com- 
pared with $128 million in 1929. Supplements in- 
clude legally required payments by employers to 
government old-age, survivorship and unemploy- 
ment programs, as well as employer payments to 
private pension and welfare funds. 


value between $1 million and $5 mil- 
lion; and 1/20 of 1% on the excess. In 
many instances, a minimum annual 


charge of $250 to $500 is enforced. 


Where the trustee is requested to 
maintain individual accounts in profit- 
sharing retirement plans, the annual 
charges usually range from $1 to $2 
per account maintained. For services as 
trustee of individual contract insured 
plans, the annual charges usually range 
from $3 to $5 per primary contract, 
with an additional charge for each sup. 
plemetal contract added in respect of 
any participating employee. Charges for 
issuing checks to beneficiaries run 
through a wide range but probably are 
usually 25c to 50c. 


Mr. Bronston cited as advantages of 
a corporate trustee under an individual 
policy plan, experience, knowledge and 
continuity of service. Under a combina- 
tion plan involving a whole life policy 
with a separate investment fund to make 
up the deficiency on conversion at re- 
tirement, a corporate trustee is logical. 
While a minority of banks say that pen- 
sion trust business is profitable, Mr. 
Bronston asserted a contrary opinion 
and suggested higher fees based on cost 
analysis. 


Under wage stabilization orders then 
issued, pension plans were subjected to 
the freeze, according to Mr. Maduro. 
(With this question in such a state of 
flux at present, it would not be wise to 
report any general rules as to the neces- 
sity of prior approval for new or aug- 
mented plans until more definitive regu- 
lations have been promulgated.) Mr. 
Maduro also outlined the various tax 
returns that must be filed, in relation to 
pensions, by trustee, company and em- 
ployee. 


Unions should not receive or seek a 
dominant voice in the investment man- 
agement of pension funds, Mr. Loomis 
declared. If the plan is non-contributory 
or the company guarantees the suffici- 
ency of a contributory plan, the com- 
pany should have a larger voice. Mr. 
Loomis opined that an amount equiva- 
lent to the employees’ contributions un- 
der a contributory plan might be di- 
rected to be invested in government 


bonds. The best solution, he said, is to | 


get agreement between the union and 
the company to allow the trustee to 
perform the investment function, and 
in this connection corporate manage- 
ment favors a larger percentage of com- 
mon stocks. 


TRUSTS AND ESTATES 
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HE following is a summary of the 

panel session on “Trust Supervi- 
sion” conducted during the American 
Bankers Association Mid-Winter Trust 
Conference in New York on February 
6th. The group, presided over by James 
W. Allison, director of the Equitable 
Trust Co., Wilmington, Del., and chair- 
man of the Trust Division Committee 
on Relations with Supervisory Authori- 
ties, consisted of: J. Anton Conner, Re- 
view Section Chief of the Federal De- 
posit Insurance Corp.; L. K. Elmore, 
Bank Commissioner of Connecticut; L. 
A. Jennings, Deputy Comptroller of the 
Currency; and Robert C. Masters, Fed- 
eral Reserve Examiner. 


Mr. Elmore: Trust supervision repre- 
sents a joint venture with management 
to maintain a strong banking structure. 
It is necessary because of the correlation 
between the trust and commercial de- 
partments, 

Mr. Masters: The primary factors 
considered by the supervisory agency 
are (1) adequacy of management; (2) 
compliance with applicable law, regula- 
tions and instrument; (3) adequacy of 
procedure and_ safeguards 
against losses; and (4) effect of trust 
department on condition of the bank. 

Mr. Connor: The FDIC, with 82% 
of the trust departments under its su- 
pervision having assets of less than $5.,- 
(00.000 carrying value, expects a depart- 
ment to have reasonably complete rec- 
ords, files, controls and review proced- 
ure. Their adequacy varies with the size 
of the department and the examiner 
must consider the law and regulations, 
generally accepted standards and the 
needs of the particular institution. 


operating 


Mr. Elmore: Certain acts are clearly 
surchargeable, such as those directly 
violating the law or the terms of the 
instrument and including self-dealing. It 
is in the twilight zone of surcharge that 
the examiner should be_ particularly 
alert. If some action may be called into 
question later, he should call to the at- 
tention of the directors the necessity of 
keeping proper records to resist litiga- 
tion, 

(On the question should examiners 
suggest improvements, Mr. Masters in- 
dicated they can and do, being careful 
however in the approach; Mr. Connor 
reported that his agency instructs its 
examiners to do so; Mr. Elmore empha- 
sized caution in the attitude; Mr. Jen- 
nings stressed the point that the sugges- 
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SUPERVISORY POLICIES 


tions be objective and not represent the 
personal preferences of the examiner.) 


Mr. Jennings: There is a sharp dis- 
tinction between an examination and an 
audit although there are procedures 
common to both. For example, there is 
the proving of assets and liabilities to 
control figures, and a physical check of 
the assets (in the larger banks, the ex- 
aminer can make only a spot check). 
But the examiner then proceeds to de- 
termine that the activities of the trust 
department are conducted in accord- 


iO 








ance with the governing law, regulations 
and instrument and that investment poli- 
cies are sound. Moreover, he investigates 
the detailed operation of the department, 
checking income receipts and allocation 
to the proper accounts, distributions, 
purchases and sales, and records. 

Mr. Conner: The examiner should be 
familiar with the applicable statutes and 
regulations and be competent to com- 
ment accordingly but he should not ex- 
press a legal opinion. On controversial 
questions, including ambiguities in the 
instrument, he should suggest reference 
to the bank’s own counsel. 


Mr. Jennings: The most frequent and 


Rendering constant service to the many 


needs of conservative and institutional investors re- 


quires more than routine effort. 


We keep a continuing check not only upon the 


markets, but on the many outside factors which influ- 


ence market trends. Thus we are alert and ready to bring 


into play our broad facilities in our clients’ interests. 


In times like the present, we are certain you will 
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clients have. It is available to you at any ume. 


R.W. Pressprich & Co. 
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Members New York Stock Exchange 
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serious crilicisms of trust management 
involve partial or complete failure of the 
trust investment committee to function, 
thus depriving the trusts of group judg- 
ment, and the failure of directors, 
through appropriate committees, to 
make or have made adequate and sufh- 
ciently frequent directors’ examinations 
and audits. 

Mr. Masters: The purpose of investi- 
gating into trust investments is not to 
infringe on management’s discretion but 
to check procedure, sources of informa- 
tion, methods of acting thereon and to 
understand the general investment pol- 
icy. No attempt is made to pass judg- 
ment unless there is a clear compromise 
with prudent principles. 

Mr. Elmore: There is need in many 
institutions for revision of new business 
acceptance policies. Business should not 











FINANCE AND 


ORUMS are invaluable for inform- 

ing the public and building new 
business. This was the unanimous opin- 
ion of a panel of four trust officials 
whose banks had recently completed 
successful forums. The discussion of 
methods and results was under the skill- 
ful leadership of Earl S. MacNeill, vice 
president of Irving Trust Co., New York. 
All said that forums would continue as 
part of their advertising and public re- 
lations program, but they differed in 
estimating results because two had held 
“Trust Forums” covering the subjects of 
taxes, wills, trusts, and estate planning. 
while the other two had conducted gen- 
eral “Finance Forums” dealing with the 
fields of financial and investment prac- 
tice with only passing reference to trust 
matters. The former group aimed for 
and got definite new business. The 


PANEL ON PUBLIC 


be acquired merely to increase volume 
but should be considered by the direc- 
tors or a committee appointed by them 
with these factors in mind: is the instru- 
ment practical to administer; is the de- 
pariment equipped to handle this type 
of account; is the compensation ade- 
quate. 

(On the question whether the exam- 
iner should review his report with the 
directors of trust dis- 
tinguished from the head of the trust 
department or the president, Mr. Conner 
stated that this was generally advisable 


committee, as 


but dependent upon the institution and 
the nature of the findings; Mr. Elmore 
expressed a negative view unless the di- 
rectors called for such review or there 
was evidence of lack of cooperation by 
Mr. Jennings and Mr. 


management; 


Masters indicated that this policy was 
advisable within limits. ) 


Mr. Jennings: There is a sharp line 
of demarcation between suggestions on 
operating procedures and attempts to 
dictate administrative policies. In 99% 
of the cases the examiner’s recommenda. 
tions are merely suggestions; the only 
instances of “dictation” involve policies 
violating the law or of such unsound 
nature as to create hazard to the trust 
or even the bank. 


Mr. Masters: The directors should 
familiarize themselves with the exam- 
iner’s report in order effectively to 
duties. It is 


carry out their 


ment’s responsibility to see that the di- 


manage- 


rectors are informed. The report offers 
an opportunity for the directors to get 
a view of the trust department. 





TRUST FORUMS 


latter sought and achieved general com- 
munity interest and good will. 

R. M. Alton, vice president and trust 
officer, United States National Bank,* 
Portland, Ore., said that results of their 
“one night stand” trust forums in a 
number of branch bank communities 
were so good that continuance was re- 
quested even if it meant exceeding the 
budget. Usually within three days im- 
mediate new business was sufficient to 
pay all expenses. “Although we recog- 
nize the difficulty of tracing results, after 
one meeting we were able to directly 
trace six appointments under wills where 
assets run from $100,000 to $250,000.” 

B. W. Barnard, vice president and 
trust officer, American Trust Co. of 
Charlotte, N. C..** considered 15 for- 


*T. & E. 1/50 p. 30. 
**T. & E. 6/49 p. 333. 
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ums they have completed of such value 
that the newspaper publicity alone was 
worth the whole effort. His forums were 
held in the bank’s own building, as 
contrasted with Mr. Alton’s use of public 
buildings, but both favored refreshments 
which in the Oregon situation, could 
not be well handled within the bank as 
attendance varied from 75 to 600; in 
Charlotte from 75 to 260. Mr. Barnard 
said they had tried to avoid too large 
a professional attendance at meetings 
designed for lay people, but it made up 
10% to 15°% of the total. “To take care 
of the professional people we held four 
of our fifteen forums especially for at- 
torneys, life insurance men, and ac- 
countants.” Mr. Alton said that mem- 
bers of the bar and of the insurance fra- 
ternity were especially invited and the 
response had been good. For “trust” 
forums his bank built its invitation list 
on bank shareholders and the trust de- 
partment mailing list supplemented by 
branch managers who added names of 
substantial borrowers and _ depositors 
and other influential business and pro- 
fessional people. They had a 75% to 
90°; return, and many people brought 
friends. 

In reply to a question about the ideal 
size, Mr. Alton suggested fitting the 
room to be used, but generally favored 
about 100, while Mr. Barnard suggested 
200. These forums, including both men 
and women, seek audience participation, 
and the use of a roving mike was sug: 
gested. Of the 15 forums in Charlotte 
Mr. Barnard said there were four on 
taxes, four on economics, three on pro- 
cedures, two on insurance and two on 
estate planning. 
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In contrast to the “trust” forums, 
banks of the other two panel members 
—Floyd L. Dwight, vice president and 
trust officer, First National Bank, Min- 
neapolis,* and Charles B. McGowan, 
vice president, Rhode Island Hospital 
Trust Co.,** Providence, conducted for- 
ums of the general “Finance” type. A 
larger attendance (800 or more per 
meeting) is sought, and refreshments 
are omitted. Although direct mail may 
be used, registration is obtained through 
statement-stuffers, newspaper advertis- 
ing, radio, and perhaps assistance of 
women’s organizations. The meetings 
were limited to women and planned for 
them. Usherettes from the bank’s staff 
aiso collected the written questions. Mr. 
Dwight emphasized the importance of 
preliminary program and build-up, and 
advised care to avoid offending any 
segment of the audience by over-empha- 
sis of one subject against another. Mr. 
McGowan reported attendance varying 
from 500 to 830, with 68 questions sent 
in at a single meeting and urged atten- 
tion to details and selection of able and 
convincing speakers. 


Costs in both types of forums varied 
from about $1 to $6 per person de- 
pending on refreshments, number and 
type of speakers, and rental of a hall. 
Mr. Alton cited two meetings which 
reached a total of 242 women at an 
average cost of $1.96 each. Discussion 
showed fees of approximately $100 to 
$150 for local speakers and $200 to 
$300 plus expenses for those coming 
from a distance. The total forum cost 
in any given year represented from a 
very small fraction of the advertising 
budget up.to one third, but all agreed 
that the cost was small for the results 
obtained. 


Every member of the panel stated that 
forums were to continue as part of the 
advertising and public relations program 
of his bank, and some even suggested 
that if the commercial department did 
not use a similar method, the trust de- 
partment might experiment with cover- 
ing a wider range of subjects. In the 
light of this strong conviction each was 
asked if he would prefer to continue 
the same type of forum he had previ- 
ously used—whether trust or finance— 
or would now choose the other type. 
Nobody was willing to give up the for- 
um he had already developed, but each 
wanted to experiment also with the 
other variety. 


In summarizing the whole “forum on 


*T. & E. 1/50 p. 50 and 6/50 p. 399. 
**T. & E. 4/50 p. 280. 
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forums,” Earl MacNeill has said that 
the greatest good accomplished was the 
clarification of objectives. “Banks will 
continue to utilize women’s, and eventu- 
ally men’s, large general forums as 





vehicles for public education” and at the 
same time “Trust departments will not 
overlook their duty to teach also; but 
their pellets of knowledge will be aimed 
at more compact targets.” 


Trust Council News 


The Arizona Estate Planning Council 
was organized on January 22nd with E. 
Martin Larsen, trust officer, First Na- 
tional Bank of Arizona in Phoenix, 
elected president. Harold F. Vinson, gen- 
eral agent for Northwestern Mutual Life 
Insurance Co., was chosen vice presi- 
dent; Louis McClennen, attorney, secre- 
tary; and Karen Mackey, accountant, 
treasurer. It will be noted that the four 
basic estate planning groups are repre- 
sented in this new organization, another 
instance of the trend toward including 
attorneys and accountants as well as 
underwriters and trustmen. The officers 
put on a panel discussion at the Febru- 
ary 5th meeting on typical problems 
in planning a small estate. 


At the February 19th meeting of the 
Life Insurance and Trust Council of 
Los Angeles, Ron Stever, chairman of 
the NALU Committee on Cooperation 
with Trust Officers, reported on the 
joint meeting of his committee with the 
companion group of the ABA Trust Di- 
vision during the Mid-Winter Trust Con- 
ference in New York last month. Attor- 
ney Richard H. Forster presented his 
customary summary of current tax de- 
velopments, following which Howard D. 
Mills, western vice president of Lionel 
D. Edie & Co., previewed the economic 
outlook for 1951. 


The Estate Planning Council of South- 
east Florida met in Miami on January 
18th to hear Walter D. Freyburger, tax 
counsel of the New York Life Insurance 
Co., discuss tax questions relating to 
life insurance and annuity contracts. The 
February meeting on the 5th heard John 
L. Grant, New York attorney. 

The newly elected officer of Estate 
Planning Council of /ndianapolis are: 

Pres.: John M. Zuber, vice president 
& trust officer, American National Bank. 

Vice Pres.: Grant O. Q. Johnson, man- 
ager, Home Office Agency, Indianapolis 
Life Insurance Co. 

Sec.: James L. Miller, Insurance Re- 
search & Review Service. 

Treas.: Kenneth L. Peek, assistant 
trust officer, Indiana National Bank. 


The annual meeting of the Detroit 
Life Insurance and Trust Council on 





February 19th featured a skit on “The 
Brain Trust” and produced the following 
slate of new officers: 


Pres.: L. L. Mackey, C.L.U. 


Vice Pres.: Harry W. Short, Detroit 
Trust Co. 


Sec.: Charles R. Eckert, Northwestern 
Mutual Life Insurance Co. 


Treas.: John W. Sanders, Bankers- 
Equitable Trust Co. 


At the annual meeting of the Life 
Insurance and Trust Council of North 
Jersey, held in Newark on January 18th, 
Maynard D. Conklin, tax consultant for 
the Champion Paper and Fibre Co. of 
Hamilton, Ohio, spoke on “Estate Plan- 
ning for the Executive.” Mr. Conklin 
is a former underwriter and trust officer 
at Fifth Third Union Trust Co., Cin- 
cinnati. The newly elected officers of 
the Council are: 


Pres: J. Wallace Scanlon, assistant 
vice president and trust officer, 
Howard Savings Institution. 


Vice pres: William R. Beardslee, gen- 
eral manager, Lincoln National Life 
Insurance Co. 


2d. vice pres: John S. Bacheller, trust 
officer, Fidelity Union Trust Co. 


Sec: R. Barry Greene, general agent, 
Connecticut General Life Insurance 


Co. 


Treas: Walter McLaren, trust officer, 
National Newark & Essex Banking 
Co. 


The annual meeting of the Milwaukee 
Life Insurance and Trust Council on 
January 29th featured a presentation of 
“John Brown’s Dilemma” in which solu- 
tions to the prospect’s family and busi- 
ness problems were presented by John C. 
Geilfuss, Lowell Craig. Gifford Alt and 


Keith Clarke. New officers chosen are: 


Pres.: Russell J. Clark, assistant vice 
president and trust officer, Marine Na- 
tional Exchange Bank. 


Vice Pres.: Jack C. Windsor, General 
Agent, Connecticut General Life Ins. Co. 


Sec-Treas.: Frank C. Hughes, General 
Agent, Mutual Benefit Life Ins. Co. 
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DEDUCTIONS FOR DISTRIBUTIONS 


STATE income received during ad- 

ministration, income to be distribu- 
ted currently, and income which in the 
discretion of the fiduciary may be either 
distributed or accumulated, are taxable 
to the estate under Section 161 of IRC, 
unless deduction therefor qualifies under 
the provisions of Section 162 as amend- 
ed by Section 111 of the Revenue Act of 
1942 (applicable to years beginning on 
and after January 1, 1942), and particu- 
larly subsections (b) and (c) as quali- 
fied by (d) of that Section. It has been 
established by judicial decisions, at least 
prior to the 1942 amendment, that the 
income referred to was the income of 
the estate as determined by the will and 
State statute, and not net taxable income 
determined under Federal statute. 


To be deductible the income must be 
of the taxable year and must have been 
paid, credited or distributable during 
the same taxable year, excepting for the 
application, where appropriate, of sub- 
section (d) added by the 1942 amend- 
ment. That subsection is elsewhere ex- 
plained, and is not a subject of this dis- 
cussion. The application of those sec- 
tions to trusts is also omitted. 


In order to be deductible the distri- 
bution must be such as to be includible 
in the net taxable income of the recipi- 
ent. The Commissioner now concedes 
that a residuary trustee may be a legatee 
for the purpose of deductions. 


Prior to 1942 Amendment 


Unlike subsection (b), which is a 
general provision, subsection (c) par- 
ticularly applies to estates in process of 
administration and to be applicable the 
distribution must be one of income, it 
must be paid or credited to and re- 
ceived by the legatee as income, and, 
further, the payment or credit must be 
proper. 

Upon the theory that the residue was 
not determinable until administration 
was completed, the Courts held as to 
taxable years prior to 1942 that the in- 
come earned during the final year, in 
the absence of requirement in the will 
or State law to distribute, became resi- 
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These articles continue the series of 
answers, begun in the January issue, to 
questions submitted to the Panel on In- 
come Taxes of Estates and Trusts, spon- 


sored last year by Title Insurance & Trust 
Co. of Los Angeles. The material has 
been brought up to date. 





due, and the distribution was one not 
of income but of a legacy exempt from 
tax under Section 22(b)(3) and al- 
though paid was not in fact income and 
thus not deductible under subsection 
(c).} 


The Anderson case* involving both a 
residuary trustee and residuary legatee, 
ruled likewise as to California law. The 
State decisions upon which that ruling 
was based, however, were overruled by 
Estate of Platt,’ which held that unless 
the will provides otherwise, income earn- 
ed upon the corpus of a testamentary 
trust during the period of administra- 
tion accrues as of the testator’s death 
and inures to the benefit of the residu- 
ary trust and is payable as income by 
the executor to the trustee upon distri- 
bution. It appears, however, that the re- 
sult would not have been different under 
Estate of Platt inasmuch as the affirming 
decision in the Anderson case was based 
solely upon the ground that the income 
and corpus were commingled in one 
account, and the distribution was there- 
fore not of income as such. 


However, under Estate of Platt and 
similar statutes holding that estate in- 
come accrues to the legatee from date 
of testator’s death, such distributions 
have been held deductible under sub- 
section (c) whether paid as a portion of 
the partial distribution prior to year of 
termination or whether paid upon dis- 
tribution of the estate. Likewise, pay- 
ment of income as such prior to the 
year of termination is deductible under 


1Durkheimer 41 BTA 585, decided under Oregon 
law and citing Connecticut and New York State 
court cases. 

2E. J. Anderson, 1941 (P-H) BTA Memo. Dec. 
p. 41,047, affirmed 126 F. (2d) 46 (CCA9) 28 
AFTR 1274. 

321 Cal. (2d) 343, 131 Pac. (2) 825, (1942). 


4Comm. v. Bishop Trust, Ltd., 136 F. (2d) 390; 
31 AFTR 165; GCM 24749, CB 1945, page 237. 


(c) where consonant with testator’s in- 
tention, even where the account of the 
executor has not been approved by the 
Probate Court but where there is a like- 
ly probability of its approval.° 

The requirement that the income be 
paid or credited properly is not defined 
by statute. In one sense the term im. 
plies either that the payment place the 
amount at the unqualified disposal of 
the legatee or that the crediting has 
been so allocated as to be beyond recall 
by the executor, and the unilateral act 
of entering the account on the books of 
the eexcutor is in itself insufficient.® In 
another sense, whether the legatee was 
entitled to the income so paid or to that 
credited to him is a matter of State law. 
Thus overpayments to a trust benefici- 
ary which later were determined by a 
California court should have been with- 
held as depreciation reserve were not 
taxable to the beneficiary.’ 


The language of subsection (c) was 
not changed by the 1942 amendment. 
Prior to that amendment, subsection (b)} 
which, as stated, was general in nature, 
applied only to income “which is to be 
distributed currently” by an estate or 
trust, meaning that the distribution must 
be directed by the will or deed and pre- 
supposes a periodic duty to distribute 
to one then having the present right to 
receive it and the date of accrual of in- 
come under State law was not deter- 
minative, and applied whether distribu- 
tion was or was not in fact made.* 


The regulations provide that the pe- 
riod of administration is the time actual- 
ly required, whether longer or shorter 
than that prescribed by local statute, 
and where the executor is also trustee 
the administration continues until 
sumption of duties as trustee.® Thus 
where administration is unduly prolong- 
ed and all necessary acts of administra- 


as- 





5Estate of Harwood, 3 TC 1104 and cases cited. 
65 F. (2d) 449; 12 AFTR 


®Comm. v. Stearns, 


786. 
1Freuler v. Helvering, 291 US 35. 


58Estate of Hugh C. Smith, 168 F. (2d) 431; 36 
AFTR 1062. 


*Regulation 111, Section 29-162-1, as amended by 
TD 5380, 5458 and 5488. 
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tion have been completed except turn- 
ing over the residue to the trustee, the 
executor was in fact acting as trustee 
and the year’s income has been held to 
be currently distributable, though not 
distributed, and taxed to the beneficiar- 
ies under Section 162(b).!° 


Where, however, the above regula- 
tions are not invoked, and where the 
testator does not direct the executor to 
make payments of income to begin upon 
his death, the executor could not claim 
any deduction under subsection (b) be- 
cause no periodic distribution was re- 
quired of the executor.’ The same rea- 
sons applied to deny deduction under 
(b) in the year of termination in the 
case of either a residuary legatee or a 
residuary trust. 


1942 Amendment 


Congress, in an effort to resolve con- 
flicting decisions and clarify the law, 
made certain amendments to the IRC. 
In an attempt to shift the tax burden 
to the recipient who enjoyed the income, 
Congress amended Section 162 (b) so as 
to provide that the income for the tax- 
able year which “becomes payable” to 
a legatee, heir or beneficiary shall be 
construed to be income currently dis- 
tributable, deductible by the estate and 
taxable to such legatee, heir or benefici- 
ary. Thus accumulated income of the 
year of termination of administration 
is now deductible under (b), whether 
paid or not. 


The Commissioner has construed the 
1942 amendment to Section 162(b) to 
y the 
amounts distributed out of its income 
during the year in which the residue 
becomes payable to the extent that the 
estate had income for that year, and to 
tax such amount to the residuary lega- 
tee or residuary trust regardless of the 


permit a deduction by estate of 


loWilliam C. Chick, 166 F. 
pre-1942. 


(2d) 337 (CCA 1), 
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fact that under State law such income 
is considered principal to the legatee, 
except where the distribution is made 
in payment of a pecuniary legacy.'! This 
ruling was approved in the Carlisle 
case!” which held that estate income 
realized and distributed to the residu- 
ary legatee in the year of final distribu- 
tion is “income payable,” and thus de- 
ductible as income currently distribut- 
able under subsection (b) and taxable 
to the legatee. In that case the will was 
silent as to income distribution during 
administration, and it does not appear 
that segregation of cash and corpus was 
made either on the books or in the order 
approving distribution to the legatee, 
who was life beneficiary with rights to 
consume corpus. The income involved 
therein was capital gain which under 
Ohio law was considered an addition to 
principal.’* 

The Tax Court in a later case,'* al- 
though citing the Carlisle case, relied 
upon California law in determining the 
amount of income payable upon dis- 
tribution, holding that widow’s allow- 
ance was a charge against corpus, and 
the allowance, though paid out of in- 
come, did not reduce the estate’s income 
which became payable to the residuary 
legatee. 


It has been held that the estate’s in- 
come prior to year of termination did 
not become payable so as to be de- 
ductible under subsection (b) as amend- 
ed, for the reason that under California 


NGCM 24702 CB 1945, page 241. 
12165 F. (2d) 645 (CCA 6) 36 AFTR 678. 


18The same Court had in a pre-1942 case, though 
not referred to in the Carlisle decision, upheld the 
Commissioner’s contention that Ohio law was con- 
trolling to the effect that capital gain was addition 
to corpus and such could not be properly paid as 
income under subsection (c) prior to the year of 
termination (Burchenal v. Comm., 150 F. (2d) 
482; 34 AFTR 281). To same effect see Simon v. 
Holy, 88 Fed. Sup. 754 (DC, NY). Contrary rul- 
ing, Boston Safe Deposit & Trust Co. v. U. S., 


75 Fed. Sup. 884 (DC, Mass.); 36 AFTR 1330. 
“Caroline Thornton Carson, Par. 49, 295 P-H 


TC Memo. 


law the legatee had no present right to 
income prior to termination but only a 
privilege of petitioning the Probate 
Court for partial distribution, and, in 
the absence of testator’s direction and 
an order of that Court, such income is 
not payable within subsection (b) as 


amended.!® 


Choice of Tax Advantages 


Considerations of tax advantage will 
determine whether it is desirable for the 
estate to bear the tax burden on its in- 
come or whether the legatee should as- 
sume it. 


Under the ruling of the Carlisle case 
and the Commissioner’s interpretation 
of the amendment to subsection (b), 
estate income in the year prior to the 
year of termination will be taxed to the 
legatee irrespective of the provisions of 
State law or whether the order of dis- 
tribution of the Probate Court segre- 
gates income from corpus or not, and 
regardless of whether the income is or 
is not distributed. This destroys the dis- 
tinction between income as determined 
under State law on one hand, and net 


Estate of Cohen, 8 TC 784, involving Sections 
1010 and 1011 of California Probate Code; Estate 
of Zellerbach, 9 TC 89, affirmed 169 F. (2d) 275 
(CCA 9), involving Section 300 of California Pro- 
bate Code (post-1942 cases). 
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income on the other which is deter- 


mined under Federal law.’ 


The American Bar Association has 
recommended amendment to subsection 
(b) insofar as it purports to disregard 
the State’s determination of what is in- 
come and what is corpus. In view of 
the possibility of such a change or a 
reversal of the above rulings it may 
well be that the estate income of the 
year of termination should either be 
segregated or not, depending upon the 
most advantageous allocation of the tax. 


Although the 1942 amendment to sub- 
section (b) was intended to deal pri- 
marily with the income of the estate in 
the year of final distribution, subsec- 
tion (b) could apply to income in a 
year prior to termination by obtaining 
an order of court for partial distribu- 
tion, inasmuch as the sum would then 
become payable to the legatee. If, how- 
ever, an order of partial distribution is 
not entered in a year prior to termina- 
tion, the estate income of that year is 
not deductible under subsection (b) be- 
cause it is not payable, and unless actu- 
ally paid or credited is likewise not de- 
ductible under (c) and such income is 
thus taxable to the estate. 


16Baltzell v. Mitchell, 3 F. (2d) 428 (CCA 1). 











Although there appears to be no dis- 
cretion or choice as to whether the 
estate or the legatee is to pay the tax 
on the income of the estate in the year 
of final distribution, it would thus 
seem that the estate may choose who 
is to pay the tax as to years prior to 
that of termination. In such a year 
where, as is generally the case, current 
distribution is not required during ad- 
ministration, a distribution of segrega- 
ted corpus rather than income would 
leave estate income taxable to the es- 
tate and not to the legatee, inasmuch 
as there appears to be no presumption 
that such estate distributions are to be 
from income rather than from corpus. 
Even if such distribution is of income, 
such as capital gains, it may still be 
taxable to the estate if under state law 
such gains are considered as additions 
to principal for the reason that thus far, 
at least, disregard of state law has been 
confined to the application of subsection 
(b) as amended. 


The exercise or nonexercise of discre- 
tion by the estate will, of course, be 
dictated by the relative tax advantage of 
the estate and the legatee. Likewise, the 
executor may or may not, for those 
reasons, elect to make any distribution 
at all during administration and have 








the estate pay the tax. In any case, de. 
ductibility presupposes not only that the 
distribution be of income as such, re. 
quiring proper segregation of income 
and corpus, but also that the order ap- 
proving distribution likewise segregate 
income from corpus, or if income alone 
be distributed, that it be so designated. 
If the order of the Probate Court fails 
to segregate income from corpus, the 
distribution during any year prior to 
that of termination of administration 
will not be one of income and will be 
taxable to the estate. The same result 
would seem to follow in such year where 
the will provides that income during 
administration should be added to and 
managed as principal by the trustee, 
although such income in year admini- 
stration terminates will be taxed to the 
trust under the Carlisle decision. 

The utilization of the above :nethods 
to require the estate to pay the tax will 
be effective only where there is no order 
for partial distribution entered fixing 
the right of the legatee to receive the 
distribution in the taxable year involved. 
An order entered after the close of the 
taxable year is effective for purposes of 
determining deductibility under subsec- 
tion (c).!7 





17See cases in notes 5 and 7. 
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INCOME OF DECEDENTS 


ARTHUR B. WILLIS 
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NDER Section 126 of the Internal 
Revenue Code, income accrued at 
date of death of a cash basis taxpayer 
is not includible in the decedent’s final 
income tax return. The accrued amounts 
are included in taxable income of the 
estate or other successor of decedent 
when actually collected. By specific stat- 
ut ry provision the character of the in- 
come is determined by reference to de- 
cedent. If it would have been ordinary 
inagme to decedent, it is ordinary in- 
co, upon collection by decedent’s suc- 
6 If it would have been capital gain 
cedent, it is capital gain upon col- 

n by decedent’s successor. 






transfer by decedent’s successor, 
; in regular course of probate of 
tate, of the right to receive income 
accr.ed at date of decedent’s death is 
considered to be collection of the 
amounts, and the successor must report 
as income the value of the right trans- 
ferred. 

If the right to the accrued income is 
transferred in the regular course of pro- 
bate, the transferee is taxed upon the 
subsequent collection. This exception 
suggests fascinating possibilities of fa- 
vorable utilization of Section 126 in 
cases where sizable amounts of accrued 
income are involved—as might be the 
case of a successful doctor, lawyer, ac- 
countant or life underwriter. The prin- 
ciple is that of substituting several low 
bracket taxpayers for one relatively high 
bracket taxpayer, and may be illustrated 
by the following example: 

X, a life underwriter, has renewal 
commissions valued at $100,000, of 
which it is estimated that $25,000 will 
be collected in each of the first three 
years after his death. If all this income 
is taxed to a single taxpayer, say X’s 
estate or his widow, the total income tax 
on the commissions for the three years 
will be approximately $29,200. How- 
ever, if X’s will provides for distribu- 
tion of one-fifth of his renewal commis- 
sions to his wife and one-fifth to each 
of his four children, we now have five 
taxpayers, each receiving $5,000 of in- 
come per year. The total tax on the five 
taxpayers for three years will be ap- 
proximately $16,500, a saving of $12.- 
700. (Rates under Revenue Act of 1950, 
applicable to calendar year 1951.) 

The success of any such plan to mini- 


Marcu 1951 


mize income tax is dependent upon a 
carefully drafted will and a_ highly 
skilled and experienced executor who 
will so administer the estate as to make 
possible early distribution to the benefi- 
ciaries of the rights to the accrued in- 
come, 


Deduction Problems 


A right accrued at date of death to 
receive an amount which represents tax- 
able income is also an asset subject to 
Federal estate tax. To minimize the du- 
plication in the estate and income tax, 
an income tax deduction is permitted to 
decedent’s successor in the year of col- 
lection for the portion of the estate tax 
attributable to the accrued income so 
collected. The formula for determining 
this deduction is set forth in Section 126 
(c) (2). 

Under Section 126, accounting for de- 
ductions in the final return of a dece- 
dent is also unaffected by death. If the 


amounts were not paid prior to death, 
they are not deductible in the decedent’s 
final return. However, with certain limi- 
tations, deduction may be taken by the 
estate or other successor of decedent who 
actually pays the sum owed. 


Deduction by the estate or successor 
of decedent is specifically limited by 
Section 126 to expenses, interest, taxes, 
depletion and foreign taxes for which 
a credit is allowable. However, if a cash 
basis taxpayer at the date of his death 
owed money for items such as medical 
expenses or alimony, deduction could 
not be claimed for these items either in 
decedent’s final return or in the return 
of the estate or other successor upon 
subsequent payment. The income tax 
deduction “drops through the crack” 
and is entirely lost. Significantly, there 
is no corresponding situation under Sec- 
tion 126 where income fails to be taxed. 


Family or Widow’s Allowance+ 


All of our decided cases on family 
allowance dealt with years prior to the 


(Continued on page 203) 


Since delivery of this discussion, the Revenue 
Act of 1950 has eliminated the deduction for sup- 
port of dependents, applicable to decedents dying 
after Sept. 22, 1950. 























Copies Are Now Available 


The annual report of The 
Detroit Edison Company has 
just been mailed to our 
55,000 stockholders. It is an 
illustrated 24-page booklet 
describing the highlights of 
the 1950 activities of the 
company supplying light 
and power to the great in- 
dustrial and farm areas of 
southeastern Michigan. We 
shall be glad to send copies 
of the report to those inter- 
ested. Write our Treasurer, 
2000 Second Avenue, Detroit 
26, Mich. 
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companies. 


Reference should be made to the introduc- 
tory article in July 1949 issue, outlining pur- 
poses of publication and considerations in 
selecting stock and cost-of-living averages, 
periods and in interpretation of data. 
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Indices are based on fund operations during the period covered and are 
not necessarily a representation of future results. They should be con- 
sidered in the light of the individual companies’ investment policies and 
objectives and the characteristics and qualities of the investments of these 
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6 7 16 17 
12/30/39 to st 12 mo. 
2/28/51 2/28/51 
Principal ates 
Low High Principal § Inc. 


65.9 
71.4 
83.1 
60.2 
73.5 


63.9 


69.0 
67.7 
59.8 
74.2 
71.3 
59.7 
57.4 
56.1 
60.7 
66.0 
61.4 
60.9 
62.5 
60.7 


63.4 


59.3 
99.6 


COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective 
dates indicated are added all capital distributions to such date and the re- 


sultant sum is divided by the 1939 base offering price. 


COL. 19 represents the current month-end bid (col. 16 less all capital distri- 


butions) divided by the 1939 base offering price. 


INCOME PERCENTAGE includes only those dividends paid by the com- 
panies out of income earned from dividends and interest on their portfolio 


securities (excluding all capital distributions). 


@Principal index begins after 1939 base date. 
+Ex-dividend current month. 
tHigh reached current month. 


**Became balanced fund in 1945. 
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6 $3.70 1.63 170.8 3.37 
2 43.95 2.04 $133.7 3.89 
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EATON & HOWARD 
STOCh FUND 


EATON & HOWARD — 
BALANCED FUND 















































PROSPECTUSES OF THESE TWO INVESTMENT FUNDS MAY 
BE OBTAINED FROM YOUR INVESTMENT DEALER OR 


EATON & HOWARD 


INCORPORATED 
BOSTON 


24 Federal Street 
BOSTON 


333 Montgomery Street 
SAN FRANCISCO 





LORD, ABBETT & CO. 


AFFILIATED FUND 
AMERICAN BUSINESS SHARES 


Prospectuses on request 


LORD, ABBETT & Co. 
63 Wall Street, New York 


ATLANTA LOS ANGELES 





Certificates of Participation in 


INVESTMENT FUNDS 
investing their capital 
IN 
BONDS 


(Series B1-B2-B3-B4) 


PREFERRED STOCKS 
(Series K1-K2) 


COMMON STOCKS 
(Series $1-S2-S3-S4) 


* 
Keystone 


Custodian 
F mm © 


Prospectus from your local investment dealer or 


The Keystone Company of Boston 
50 Congress Street, Boston 9, Mass. 





Preferred Stocks 


(Continued from page 154) 


Yields are based on total dividends 
received from preferreds and commons 
in each year. Value taken was the last 
in each year in which switching opera- 
tions were required. A liberal yield was 
available each year, much better than 
would have been obtainable in all pre- 
ferred stocks or bonds. The average yield 
for the fifteen years was 5.95 per cent. 
Since the total number of switching op- 
erations (30) was not large, brokerage 
costs were negligible. 


Original Values Protected 


The average value of the package of 
preferred and common stocks at no time 
dropped below the original investment, 
even in the extremely low common stock 
markets of 1938 and 1942. Since the 
formula automatically converts common 
stock profits into good grade preferreds, 
protection grows over a period against 
common stock fluctuations. For example, 
at the time of the last switching opera- 
tion in October, 1949, the package con- 


Qoitation... 





Write for complete, impartial 
information about any pub- 
licly offered Mutual Funds. 

Some Mutual Funds (with- 
in the limits of normal market 
risk) offer higher income than 
others—some stress stability 
of principal—others empha- 
size long-term appreciation. 
The ‘“‘best’”” Mutual Fund is 
the one that most ciosely fits 
your needs. Careful selection 
is important. 

Our service covers all types 
of Investment Company 
shares to meet the special 
needs of both institutional 
and privateinvestors. Address 
the Manager, Mutual Funds 
Department. 


Kidder, Peabody & Co. 


FOUNDED 1865 
Members New York Stock and Curb Exchanges 
Uptown Office 10 E. 45th St., N. Y. 17 
MUrray Hill 2-7190 
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tained $920,000 in preferreds and $620,- 
000 in commons. Even a major stock 
market collapse now would have little 
effect on the original book investment of 
one million dollars. 


A summary is given below of the re- 
sults which would have been obtained 
from investing in 1935 the sum of one 
million dollars and holding through 
1949: 

A— 200 common stock issues. 


10 high grade non-callable 


preferreds. 

C— Corporate bonds, ratings Aaa 
to Baa. 

D— The formula plan — pre- 


ferreds and commons. 


tions. As an earlier table illustrated, 
average yields on conservative preferred 
stocks was 3.97 per cent in 1949 against 
4.63 per cent in 1935. 

Conservative funds desiring larger 
yields than are available on bonds or 
preferred stocks alone can readily turn 
to a combination of preferred and com- 
mon stocks. To obtain the greatest pos- 
sible protection against mistaken fore- 
casts on common stock markets, some 
sort of formula plan should be adopted. 
Such a plan automatically blocks over- 
staying a bull market, and forces pur- 
chase of commons in declining markets, 
While judgment on “timing” is thus 
eliminated, there is still a major oppor- 
tunity for exercise of judgment on what 





CAPITAL GAINS and INCOME FROM 15 YEAR INVESTMENT 








1935 - 1949 
200 Common 10 Non-Call. Corporate Formula 
Stocks Preferred Bonds Plan 
A B € D 
Original Capital $1,000,000 $1,000,000 $1,000,000 $1,000,000 
Capital Gain - 440,000 160,000 270,000 540,000 
Capital after 
15 years $1,440,000 $1,160,000 $1,270,000 $1,540,000 
Dividends or 
Interest _.. 894,000 690,000 287.000 892,500 
Capital & Income $2,334,000 $1,850,000 $1,557,000 $2,432,500 





Compared to investing in only com- 
mon stocks, the Formula plan resulted 
in larger capital gains, an almost equally 
large dividend return, and supplied vast- 
ly superior protection against portfolio 
value fluctuations. 

The preferred stocks investment 
shows inferior capital gains. Dividends 
are high due to the assumption that pre- 
ferred stocks purchased in 1935 were 
retained through 1949. This assumption 
stretches a point to make as favorable 
a picture as possible for the preferreds, 
since returns on most good grade pre- 
férreds have been whittled down great- 
ly in fifteen years by refunding opera- 


particular issues are purchased. A 
skilled investment manager undoubted- 
ly would have procured much _ better 
results from careful selection of com- 
mon stocks; the purchases illustrated 
above are based on a general average 
of “200 common stocks.” 
Timing and “High” Prices 

An investment manager upon reading 
the above might well remark, “The 
study is interesting for what happened 
over the last fifteen years, but the im- 


. . ” 
portant question is what do I do now? 


At any time in the last fifteen years, 
the same question could have been asked. 


CHARTERED 1853 


United States Crust Company of New York 


45 WALL STREET, NEW YORK 


~_ 


ee OVER 97 years the efforts of this Company have been 
directed specifically towards the administration of estates and 
trusts and the management of property in all fiduciary capacities. 


New York Clearing House Association 


Federal Reserve System 





Federal Deposit Insurance Cerperation | 
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The investment man is always confront- 
ed with the problem of assessing possi- 
bilities not only in the common stock 
market, but also in preferred stocks and 
bonds. 

The results which will be obtained 
from the operation of the joint pre- 


UNITED FRUIT COMPANY 


DIVIDEND NO. 207 


A dividend of seventy-five cents 
per share and an extra dividend 
of one dollar per share on the 
capital stock of this Company 


have been declared payable 
April 13, 1951 to stockholders 
of record March 8, 1951. 

EMERY N. LEONARD 


Secretary and Treasurer 
Boston, Mass., February 19, 1951 





85th Consecutive 
Quarterly Dividend 


20¢c a share from current and ac- 
cumulated investment income, and 
5¢ a share from undistributed 1950 
securities profits. Payable March 31, 
to stock of record March 14, 1951. 


TEXTILES |e 
OD _D 


CELANESE 


CORPORATION OF AMERICA | 
) 180 Madison Avenue, New York 16, N.Y. 


HE Board of Directors has this day 
declared the following dividends: 


FIRST PREFERRED STOCK 
$4.75 SERIES 
The regular quarterly dividend for 
the current quarter of $1.1834 per 
share, payable April 1, 1951 to hold- 
ers of record at the close of business 
March 9, 1951. 

7% SECOND PREFERRED STOCK 
The regular quarterly dividend for 
the current quarter of $1.75 per share, 
payable April 1, 1951 to holders of 


record at the close of business March 
9, 1951. 


COMMON STOCK 


75 cents per share, payable March 
23, 1951 to holders of record at the 
close of business March 9, 1951. 


R. O. GILBERT 
: Secretary 
February 27, 1951. 
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ferred and common stock investment 
venture obviously will depend upon the 
time at which it begins. If the investor 
were sagacious or lucky enough to be- 
gin at the bottom of a bear market his 
results would be vastly superior to those 
shown above. On the other hand, should 
he be so unfortunate as to begin at the 
top of a bull market the fund might 
have to experience portfolio write-downs 
for a short time. 


The study made in this article was 
stopped at 1949 so as to avoid showing 
superior results from common stocks in 
1950. Average conditions prevailed at 
both the beginning and the end of the 
study period. 

Can anyone have strong convictions 
at this time as to whether a bull market 
or bear market will develop in com- 
mon stocks over the next few years? The 
chances in either direction are probably 
about even. The probabilities seem to 
be somewhat stronger for the mainten- 
ance of trends of recent years in the 
bond and high grade preferred markets. 
Yields on these types of securities might 
continue comparatively low, while yields 
on common stocks may continue to be 
exceptionally or at least comparatively 
attractive. 


Some students of common stock 
trends may argue that present prices 
are high, while others will as stoutly 
maintain that current prices are very 
reasonable considering the general infla- 
tionary trend in commodity prices and 
real estate. Some analysts will forecast 
lower earnings with excess profits tax 
regulations or price controls, and will 
conclude therefore that stock prices may 
be due for a reversal to discount these 
new factors. 


Classical vs. Actual Ratios 


Viewpoints held by professional sta- 
tisticians as to common stock market 
trends, moreover, may be quickly brush- 
ed aside by the general investing public, 
should the latter be influenced by con- 
siderations other than statistics. Classi- 
cal theories as to the relationships which 
common stock prices should hold with 
respect to earnings and dividends have 
not been very useful since the Munich 
Conference in 1938. Since that time 
there have been many instances of ex- 
tended, considerable divergencies in 
trends between common stock prices 
and the values behind them. Probably 
while international affairs remain un- 
settled these unorthodox relationships 
may continue. Whereas some common 
stocks might have been valued at from 
five to six times earnings in the post- 


Southern California 
Edison Company 


PREFERRED DIVIDENDS 


ORIGINAL PREFERRED STOCK 
DIVIDEND NO. 167 


CUMULATIVE PREFERRED 
STOCK 4.32% SERIES 
DIVIDEND NO. 16 


The Board of Directors has author- 
ized the payment of the following 
quarterly dividends: 


50 cents per share on Original 
Preferred Stock; 


27 cents per share on Cumulative 
Preferred Stock, 4.32% Series. 


The above dividends are payable 
March 31, 1951, to stockholders of 
record March 5, 1951. Checks will 
be mailed from the Company's 
office in Los Angeles, March 31, 
1951. 

P.C. HALE, Treasurer 


February 16, 1951 





HEN 


Mining and Manufacturing 
Phosphate @ Potash e@ Fertilizer @ Chemicals 


* 


Dividends were declared by the 
Board of Directors on 
February 28, 1951, as follows: 


Yo Cumulative Preferred Stock 
36th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Forty Cents (40¢) per share. 


Both dividends are payable March 30, 
1951, to stockholders of record at the 
close of business March 16, 1951. 


Checks will be mailed. 


Robert P. Resch 
Vice President and Treasurer 


* 


INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 
General Offices: 20 North Wacker Drive, Chicago 6 
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war years, these same earnings might 
be valued at ten or twelve times in the 
future, as they used to be before World 
War II. Also, there is a good chance 
that yields on common stocks may prove 
so attractive as to induce higher prices 
for common stocks. 


The investment fund manager trying 
to resolve the various pros and cons of 
the statistical and economic arguments 
for a rise or fall in the common stock 
market can easily become quite bewil- 
dered under present circumstances, and 
whichever opinion he adopts about com- 
mon stocks, either purchase or sale, 
might well prove to be in considerable 
























To Serve You 
in Canada 


* 

















































Our business is that of a trust 


company; we are not engaged in 





banking. 












Incorporated and organized in 
1889, we now have assets aggre- 
gating hundreds of millions of 
dollars under our administration. 









If you have, or want to acquire, 
any kind of property in Canada, 
we can serve you. Our Managers 
and Trust Officers are expe- 
rienced and reliable, and we be- 
lieve our Investment and Real 
Estate Departments have excep- 
tional ability and facilities for 
advising and aiding those who 
wish to participate in the devel- 
opment and expansion of Can- 


ada. 
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MONTREAL 
TRUST 
Company 


Head Office: 
511 PLACE D’ARMES, MONTREAL 


Other Offices In — 


HALIFAX TORONTO WINNIPEG 
CALGARY EDMONTON VANCOUVER 
VICTORIA CHARLOTTETOWN 
ST. JOHN’S, Nfid. LONDON, ENG. 
NASSAU, B. W. I. 
















































error iinder the rapidly shifting events 
in domestic economic affairs, and a 
continuing series of international crises 
and counter-crises, 


Recognition of the desirability of 
holding common stocks in accounts of 
the most conservative fiduciary charac- 
ter is evident. The action of New York 
State in July, 1950, permitting legal 
trusts to purchase common stocks may 
be followed by permission for savings 
banks and life insurance companies to 
invest in common stocks. A growing 


number of conservative funds, therefore, | 


is becoming conscious of common stock 
market trends. Judging such movements 
has always been very difficult, but one 
way to relieve the “headaches” would 
be the adoption of a formula plan, one 
of the simplest types of which is dis- 
cussed above. 


The conclusion is that while many 
funds have shown various degrees of 
partiality for preferred stocks, there 
is little need to avoid common stocks 
because of the necessity of right “tim- 
ing” of their purchase and sale. This 
difficulty can be surmounted if a long 
range viewpoint is adopted, and a 
scheme is devised to force stock pur- 
chases and sales according to a logical 
plan. Preferred stock supplies are limit- 
ed and their yield and appreciation char- 
acteristics are none too attractive cur- 
rently. 


A A A 


High Market, Higher Yields 
The New York Stock Exchange does 


a variety of interesting analyses and 
statistical samplings of investment per- 
formance which both show up neglected 
values or relationships and temper one- 
sided viewpoints. In the February issue 
of The Exchange, for example, is a com- 
parison of market prices, dividends and 
yields at the 1946 high and those ob- 


taining last month. This measuring 








Member Federal Deposit Insurance Corporation 


against a recent past “high” is pertinent 
in view of the making of twenty-year 
records for the Dow-Jones industria] 
stock average last month. 


Taking a list of 30 stocks represent. 
ing five each of the major classifications 
of Aircraft, Motors, Chemicals, Oils, 
Merchandising and Steels, the tabulation 
shows how far dividends, and yields, 
have outstripped market prices since the 
1946 high. For nine companies (four 
Mercantile, three Motors and one Avia- 
tion) there was a decline in the market 
value as of Feb. 8, 1951, although every 
company except two had increased its 
dividend payments, most of them by a 
multiple. 


The group which had the lowest aver- 
age yield, in 1946 (the Motors) had 
about double the average yield of all the 
other groups this February. not only 
because their dividend rate had _in- 
creased but even more because their 
market value had made such slight pro- 
gress, impeded as it was by declines in 
quotations for two companies who had 
both about sextupled their dividends. 
The types of equities in which 1946 in- 
vestors put most faith (Motors, and 
Chemicals next) have so far justified 
them, though the former lag behind as 
to principal appreciation, and the lat- 
ter, like Oils, as to relative increase in 
dividends. 


Allowing for sharp variations between 
companies even in the same industry, it 
is interesting and possibly quite signi- 
ficant to note that while these thirty 
very large companies achieved an aver- 
age increase in market value of their 
equities of only 18% (Feb. 8, 1951 
compared with 1946 high), dividends 
had increased by 164°. One valuation 
or the other was rather badly out of 
kilter, but which one can be determined 
only when the sale must be made. 


A A A 







Every BANKING and 
TRUST DEPARTMENT Service 


including information and cooperation 


for other banks 


is available at 





FIRST AND MERCHANTS 


National Bank of Richmond 
Virginia’s Foremost Bank Since 1865 


TRUSTS AND ESTATES 









AY 
” 
a Te 
the I 
for s 
the G 
out : 
tiona 
logic 
long-' 

Ev 
wants 
try’s 
woulc 
much 
pay. 
budge 
busin 
certal 
eral | 
cernet 


In 
taxpa’ 
lion | 
amou: 
tory. 
er” w 
In a 
two 0: 
histor 
payer: 
laws, 
were 
the 1¢ 
Reven 
Profits 
mass 


On 
man r 
lation 
quent 
$6.5 | 
these | 
and ex 
the me 
of the 
g0 wit! 
omy ri 
Chairn 
can sh 


skin hi 
Con; 
ary pre 


—__. 


From | 
Means, I 


Marcr 


nt 
ar 
ial 


nt- 
ns 
Is, 
on 
ds, 
he 
ur 
ia- 
ket 


its 


er- 
ad 


the 
aly 


eir 


en 
, it 
mi: 
rty 


eir 
51 
ids 


ion 


of 
1ed 


rES 


TEN YEAR TAX PLAN 


SAMUEL J. FOOSANER 


Tax Attorney, Newark, New Jersey; Federal Tax Editor, Trusts AaNp Estates 


WOULD like to submit to this Com- 
l mittee a somewhat drastic proposal— 
a Ten Year Tax Plan. The purpose of 
the Plan is first, to provide a blueprint 
for spreading the tax burden to meet 
the Government’s budgetary needs with- 
out simultaneously weakening our na- 
tional economy, and second, to psycho- 
logically prepare all taxpayers for a 
long-term “belt-tightening program.” 

Every fair-minded American taxpayer 
wants to sustain his share of our coun- 
try’s financial requirements. But he 
would like to have some idea of how 
much he is going to be called upon to 
pay. He would like to plan his own 
budget, fiscal policies, investment and 
business programs. The element of un- 
certainty that prevails where our Fed- 
eral expenditures and taxes are con- 
cerned is devastating to morale. 


In 1948, the individual and corporate 
taxpayers paid approximately $43 bil- 
lion to the Government, the greatest 
amount of any year in peace-time his- 
tory. While in 1949 and 1950 a “breath- 
er” was offered, it did not last for long. 
In a period of less than four months, 
two of the most drastic Tax Acts in our 
history were enacted. American tax- 
payers have not had time to digest these 
laws, let alone understand them. They 
were just about getting familiar with 
the 1948 Revenue Act when the 1950 
Revenue Act was passed. The Excess 
Profits Tax Act of 1950 constitutes a 
mass of tax legislation in itself. 

On February 2, 1951, President Tru- 
man recommended immediate tax legis- 
lation to provide $10 billion and subse- 
quent action to obtain an additional 
$6.5 billion. It is all right to allocate 
these taxes to individuals, corporations 
and excise tax collections, but ultimately 
the money must come from the pockets 
of the same taxpayers. How far can we 
go without splitting our American econ- 
omy right down the middle? Your own 
Chairman has most aptly stated: “You 
can shear a sheep once a year; you can 
skin him only once.” 


Congress must decide upon a budget- 
ary program. In spite of the compulsory 





From statement before Committee on Ways and 
Means, Feb. 16, 1951. 
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conjecture, it is recommended that Con- 
gress endeavor to project the Govern- 
ment’s revenue requirements. While, as 
a practical matter, it will not be ex- 
pected to enact tax legislation to stand 
indefinitely without modification, Con- 
gress is capable of charting a general 
course. The essential steps in the pro- 
posed Ten Year Tax Program are: 


1. Estimate Federal expenditures from 
July 1, 1951 to June 30, 1961. 

2. Estimate probable national income 
for the same period. 


3. Equitably apportion the tax load 

over that period. 

Within the purview of this Plan, the 
deficit of one year would be offset by 
the surplus revenue collections of 
another. Assume, after full pruning of 
all expense items except the “absolute 
essentials,” our budgetary requirements 
for the ten year period were estimated 
at $600 billion. If the history of the 
last ten years repeats itself the national 
income will increase from year to year, 
with the possible exception of a small 
drop-back in two or three years. Let us 
assume then that the nationa! income 
is $280 billion for the fiscal year end- 
ing June 30, 1952 and thereafter there 
is an average increase of $20 billion a 
year to 1961. Conjecturing a drop-back 
of $10 billion in each of three years 
(say 1955-1956 and 1959), the total 
estimated national income for the period 
will amount to $3,310 billion. 


Instead of piling taxes in one year to 
meet the defense costs of other years 
between now and June 30, 1961, the 
$600 billion required by the Govern- 
ment would be met by taxes in accord- 
ance with the “taxable year’s ability to 
pay.” Illustratively, since the estimated 
national income for the fiscal year end- 
ing June 30, 1953, is $300 billion, and 
this represents approximately 9 per cent 
of the total anticipated national income 
for the entire period, the total tax re- 
quirement for that year would be 9 per 
cent of $600 billion or $54 billion. The 
national income for the fiscal year end- 
ing June 30, 1954 having been con- 
jectured at $320 billion, or somewhat 
less than 10 per cent of the conjectured 
total income for the ten year period, 


the taxes to be collected for that year 
would be approximately $58 billion. 


It is submitted that by invoking the 
Ten Year Tax Plan, after first taking 
the other three steps [outlined at the 
beginning of this statement], namely, 
paring the budget, plugging loop-holes 
and tightening up on tax evasion, Con- 
gress will determine that no additional 
income, corporation, or excise taxes will 
be required this year. The new Tax Plan 
would enable the Government to keep 
current without long-term deficit finan- 
cing. In any year in which the tax col- 
lections exceeded the actual outlays 
there would be a surplus to carry for- 
ward to the remaining taxable years. 
While the Treasury would not be on a 
“pay as you go’ basis from year to. 
year, it would not be behind at the 
end of the ten year period. Through 
sound economic Government administra- 
tion, with ten high tax years, not only 
can current Federal needs be met, but 
a substantial reduction might be simul- 
taneously made in the national debt. 


The Ten Year Tax Plan would be less 
shocking to the nation’s economy and 
the American people than a series of 
back-breaking tax loads shot at individ- 
ual and corporate taxpayers in machine 
gun succession. It is only in this way 
that our country can remain capable of 
resisting financial bankruptcy from 
within and the challenges of foreign 
ideologies from without. 


The entire tax structure needs revi- 
sion. In long-range tax planning full 
consideration should be given to defin- 
ing the respective tax spheres of the 
Federal, State and Local Governments. 
Duplicated and triplicated expenditures 
now prevalent should be eliminated 
wherever practicably possible. Much can 
be done to strengthen our Federal tax 
structure and effectuate great savings. 
to taxpayers through proper co-ordina- 
tion of tax imposition and collection on 
the three separate levels. 


The future continued success of our 
democracy and a free world rests largely 
on an invulnerable American economy. 
At the root of that economy are our tax 
laws. The time has come when a more 
permanent tax course must be charted. 
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Bankers Hold Economic Forum 


Officers and personnel of the Wil- 
mington, Del., banks turned out in large 
numbers February 14 for a discussion 
of the theme: “What effect would an 
extended period of International hos- 
tilities have on our American economy.” 
Sponsored by the Wilmington banks 
through the A.I.B., the panel of speakers 
represented politics, industry, insurance 
and banking. 


Senator Williams of Delaware said 
the greatest threat to rearmament was 
the attempt to sell socialism under the 
guise of national defense. Stating that 
government was in competition with pri- 
vate industry, the Senator cited its $40 
billion in life insurance and its position 
as the largest producer of electric power, 
as well as being “the largest banker” 
with 40 different lending agencies. He 
maintained that if Russia could keep 
this country in a continuous state of war 
jitters for the next 10 to 15 years, she 
would accomplish her purpose without 
landing any troops here. 


Dr. Claude L. Benner, president of 
Continental American Life Insurance 
Company, saw no hope of a balanced 
national budget in the next two years 
because the burden would have to be 
spread “over the whole people in such 
a way that no party has the guts to 
do it,” and predicted that our standard 
of living will go down because “we 
can’t produce enough peace-time goods 
and armament too.” The General Mo- 
tors cost-of-living wage plan he criti- 
cized as “indoctrinating their people in 
something fallacious” for whose benefit 
“other people are going to pay the bill.” 
Prices will be higher a year from now, 
Dr. Benner expected, and “we have got 
to encourage people to save.” Charles A. 
Cary, vice president of E. I. du Pont, 
emphasized that productivity, not simply 
more dollars in the pay envelope, gen- 





erates a rise in the standard of living. 
Karl R. Bopp, vice president of the Fed- 
eral Reserve Bank of Philadelphia, con- 
trasted the present with pre-war 1941, 
remarking that then 40% of our na- 
tional production went into the defense 
effort as compared with only 16% to- 
day, and described the inflationary re- 
sults of government spending and using 
of the savings of business and individ- 
uals, 

The forum was arranged through a 
Committee headed by George A. Reece 
of Security Trust Co., and included 
Marshall C. Tindall, Sr., of Equitable 
Trust Co., Edward Travers of Delaware 
Trust Co., Ira S. Pruitt of Security 
Trust Co., Joseph Johnston of Indus- 
trial Trust Co., Arthur H. Clarke and 
Carl B. Baldt of Wilmington Trust Co. 
Wide interest in the event was reflected 
in the space devoted to it by the public 
press and the follow-up plans which in- 
clude radio talks by the four speakers 
and a series of programs which the 
A.1.B. Chapter hopes to sponsor. 


A A A 


ASSET PROTECTION 


(Continued from page 160) 


investment powers and general operating 
instructions. As new accounts are open- 
ed, the new cards are photographed and 
added to the older ones. The same pro- 
cedure is applied to the tickler card file 
for dates of payment of income, the ad- 
dress card file, and the cross index file. 


Most important of all, naturally, are 
the trust assets themselves. Consisting 
principally of marketable securities, with 
the usual smaller proportion of mort- 
gages and other items, these assets are 
normally stored in the underground 
vault of our Main Office which, in the 
opinion of engineers, is bombproof. 
When trust assets are temporarily in the 
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Personal Trust Department itself for any 
operational reason, such as is the case 
when they have just been received, or 
when they are being held for delivery 
because of a sale or exchange, a fire- 
proof storage vault on the same floor is 
available for quick emergency storage 
in event of an air raid without sufficient 
warning to permit their return to the 
underground vault. 


For Ownership Proof 


Nevertheless, as an extra precaution 
against the possibility, however remote, 
of the Main Office vault being rendered 
temporarily inaccessible by enemy ac- 
tion, or (perish the thought!) that the 
engineers might be wrong, a complete 
basic list of the certificate or registration 
numbers of every stock certificate and 
every bond held in our Personal Trust 
Department has been compiled, micro- 
filmed and stored. Carbon copies of the 
records of each day’s deposits and with- 
drawals of securities, showing certificate 
or registration numbers, also are stored 
with the basic list. It is planned to do 
this at regular intervals. 


Also microfilmed and scheduled for 
periodic re-filming are the complete 
basic records of certain trusts which, 
although related to other trusts, have 
their own books of account, such as our 
Common Trust Funds and our Profit- 
Sharing Trusts. Interim records are kept 
in the form of carbon copies. 

The only remaining items necessary 
to permit complete reconstruction of 
any or all of our trust and agency ac- 
counts are the daily debit and credit 
tickets originating in the Personal Trust 
Department and affecting other depart- 
ments or offices of the Company. These 
are microfilmed and stored daily. 


With the foregoing duplicate records 
available to us on short notice, we are 
confident that within a short time our 
Personal Trust Department would be 
operating quite normally in a new loca- 
tion even though our Main Office should 
suffer the unexpected misfortune of com- 
plete physical destruction. Precedent for 
these precautions is found in the experi- 
ence of English trustee companies. 

Expensive? Naturally. Much extra 
labor and materials are required to re- 
produce the voluminous records of a 
large personal trust department and keep 
the reproductions always current. But it 
is unavoidable, for the trustee must al- 
ways exercise the same standard of care 
in administering the property of others 
which a “prudent man” would apply to 
the management of his own affairs. 
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Tt) CCH TOPICAL LAW REPORTS 


2ACT REPORTS 





S$ PANNING the whole world of government contracts questions, the swift 
regular releases of CCH’s Government Contracts Reports hurry to subscribers 
details of all new developments concerning:—Procurement, with its Bids, Con- 
tract Clauses, Labor Requirements, Contract Regulations—Settlement, with its 
Performance Costs, Price Adjustments, Payments, Supporting Vouchers, Appeal 
Procedures, Judicial Review—Modification, whether by Supplemental Agree- 
ment, or Change Orders, or ‘‘Extras’’ Orders—Cancellations—Profit Limita- 
tions—Renegotiation—Termination—Emergency Amortization. 


What's more, everything is explained, organized, coordinated to give 
you always the very latest, complete picture of what's what in this field—to 
give you the facts and information you need, when you need them, in handling 
government contracts law puzzlers. 





Is it wage stabilization? Is it labor relations law? Wages and hours? 
Or any other angle of the law regulating employer-employee-union relations? 
Then it is reported at once—fully, accurately, helpfully—in CCH's vigilant 
Labor Law Reports. For informative weekly issues encompass the whole worka- 
day world of statutes, regulations, rulings, court and administrative decisions, 
forms, instructions, and the like, concerning the important federal and state 
regulation of labor relations and wages and hours problems. 

Included are detailed explanations of emerging developments under the 
Taft-Hartley Act, National Labor Relations Act, Fair Labor Standards Act, 
Railway Labor Act, veterans’ reemployment rights, anti-discrimination laws, 
government contracts law relating to labor, anti-injunction laws, and state 
labor relations and wage-hour laws, among others. 


Full and complete coverage is provided for the new wage stabilization 
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provisions authorized under the Defense Production Act of 1950. 









DesiGNED specifically for the man concerned with the complex prob- 
lems involving federal and state antitrust enforcement and regulation of trade 
and business practices! The regular, biweekly releases of CCH’s Trade Regu- 
lation Reports dispatch to subscribers ‘‘the last word"’ on the Federal Trade 
Commission Act, Sherman and Clayton Antitrust Laws, Robinson-Patman Price 
Discrimination Act, state fair trade acts, state antitrust laws and other per- 
tinent trade regulatory laws—federal and state. 

Court decisions interpreting these Acts, rulings of the Federal Trade 
Commission, and its rules of practice and procedure are faithfully reported. 
Trade Practice Conference Rules are reproduced in full text. 

In short, as a subscriber, you always know the what's what and why of 
all relevant changes and new developments—as they break. 


Write for complete details on these and other fields of interest. 


VOMMERCE. ULEARIN: ~ BOUS ~~ SANA 
PUBLISHERS OF TOPICAL LAW REPORTS 
CHICAGO 1 New YorK 18 WASHINGTON 4 


214 N. MICHIGAN AVE, 522 FirtH Ave. 1329 E STREET. N. W. 





TRUST PERSONNEL CHANGES 


ALABAMA 


Birmingham—James E. Vance, who 
has been associated with the trust de- 
partment of First NATIONAL BANK since 
1936, and assistant cashier since 1947, 
was promoted to assistant vice president. 


CALIFORNIA 


Los Angeles—BANK OF AMERICA N.T. 
& S.A. advanced Arch F. LeQuesne and 
Gilbert L. Carr to trust officers in the 
main office, and Dan C. Easterday to 
assistant trust officer. 


Los Angeles—Lauren H. Conley has 
been elected assistant vice president and 
A. T. Hartwell, Jr., assistant trust offi- 
cer of UNION BANK & TrRusT Co. (Mr. 





L. H. CONLEY A. T. HARTWELL, JR. 


Conley was incorrectly reported last 
month as having been elected vice pres- 
ident.) Manager of the investment anal- 
ysis department since 1935, Mr. Conley 
was named manager of the investment 
department in 1939, and continues in that 
capacity. He was largely responsible for 
organization of California Bankers As- 
sociation’s trust investment committee, 
and has been a member since its incep- 
tion in 1947. Mr. Hartwell graduated 
from Harvard University where he 
majored in economics. His first assign- 
ment with Union in 1946 was in the bond 
and investments department, from which 
he moved to the trust department in 
1947, followed two years later by his 
being named trust administrator. 


Pasadena—First Trust & SAVINGS 
BANK promoted Mrs. Bertha Bohl Jones 
to the position of assistant trust officer. 
Mrs. Jones has been a member of the 
trust staff since 1924. 


San Francisco—R. V. Walsh and E. 
F. Lawrence have both been elected vice 
president and trust officer at CROCKER 
First NATIONAL BANK, and E. T. Han- 
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non and F. P. Gray were promoted to 
trust officers. 


CONNECTICUT 


Hartford—HARTFOoRD NATIONAL BANK 
& Trust Co. elected Theodore W. Sted- 
man, Jr., an assistant trust officer. 


New Haven—Eldredge P. Munroe was 
promoted to trust officer and James W. 
Berrie to assistant trust officer, at FIRST 
NATIONAL BANK & TRustT Co. 


Stamford—At STAMForRD TrRusT Co., 
Paul A. Peasley of the law firm of Durey, 
Pierson, Ward & Pringle, was named 
trust officer; Thomas F. Richardson, of 
the Darien office, assistant trust officer; 
Albert H. Splitorff, trust officer, pro- 
moted to assistant vice president; Peter 
R. Fahey, assistant trust officer. 


Westport—Einar W. Andersen replaces 
Channing C. Harris (resigned) as pres- 
ident of WESTPORT BANK & TRUST Co., 
while Charles C. Lunny becomes vice 
president and continues as trust officer. 


GEORGIA 


Rome — W. T. 
Maddox, former 
Solicitor General of 
Rome Judicial Cir- 
cuit Court, has 
been elected trust 
officer of NATIONAL 
City BANK to suc- 
ceed Walter S. 
Cothran, vice pres- 
ident and trust offi- 
cer. Mr. Cothran, who retired due to ill 
health, became connected with National 
City in 1925, and retains the title of in- 
active vice president. He is a past pres- 
ident of the Georgia Bankers Association. 
W. P. McWilliams, who served as as- 
sistant cashier and assistant trust offi- 
cer, was elected cashier. 





W. T. Mappox 


ILLINOIS 


Alton—John J. Gainer, formerly of 
the law firm of Virlie, Eastman & 
Schlafly, has joined the First NATIONAL 
BANK & TrRusT Co. as assistant trust of- 
ficer. 


Belleville—R. Roy Martin has been 
elected assistant trust officer of BELLE- 
VILLE SAVINGS BANK, succeeding Joseph 
Bauer who resigned. 


INDIANA 


Elkhart—First NATIONAL BANK ad- 
vanced Stephen Barnett to vice president 
and trust officer. Mr. Barnett practiced 
law in Kansas City from 1925 to 1929, 
when he joined Guaranty Trust Company 
of New York. 


Evansville—Clarence L. Goebel, secre- 


tary-treasurer, has also been named trust 
officer, at FRANKLIN BANK & TRUusT Co. 


Indianapolis — PEOPLES STATE BANK 
elected Arthur C. Johnson an assistant 


*trust officer. 


Shelbyville—Earl F. Hammond, who 
has served as vice president and trust 
officer of SHELBY NATIONAL BANK since 
1945, was elected president and continues 
as trust officer. He succeeds George W. 
Van Pelt who retired as president. Car] 
W. Wright became assistant trust offi- 
cer. 

South Bend — R, 
W. Goheen has 
been elected pres- 
ident and trust of- 
ficer of the Na- 
TIONAL BANK & 
TRUST Co.,_ suc- 
ceeding Delos M. 
Coen, elevated to 
vice chairman of 
the board. In addi- 
tion to his new duties as president, Mr. 
Goheen continues as head of the trust 
department. He formerly was vice pres- 
ident and trust officer, since the City 
National merged in 1944 with the Mer- 
chants National. ‘ 





R. W. GOHEEN 


Valparaiso—Byron H. Kinne, cashier, 
FARMERS STATE BANK, has been named 
vice president and trust officer; and 
Orville Bucher named assistant trust of- 
ficer. 


IOWA 


Sioux City—At Toy NATIONAL BANK, 
C. Arthur Johnson has been elected a 
vice president and director, in addition 
to his present position as cashier and 
trust officer. 


KANSAS 


Wichita—Winston Wheeler, previously 


vice president, has been elected president , 


to succeed his late father, Howard V. 
Wheeler, at WHEELER KELLY HAGNY 
Trust Co. Robert S. Brewer, vice pres- 
ident and a director, was made executive 
vice president; J. C. Kelly (one of the 
bank’s founders) elected chairman of the 
board. 


KENTUCKY 


Bowling Green—C. Lynn Givens was 
made assistant vice president and trust 
officer, at AMERICAN NATIONAL BANK. 

Versailles—L. H. Humble, a director of 
UNITED BANK & TRuST Co., was also 
elected trust officer. 


LOUISIANA 


Lake Charles—At the newly organized 
trust department of CALCASIEU-MARINE 
BANK, I. V. Maurer has been appointed 
vice president and trust officer, full time. 
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MARYLAND 
Salisbury—Howard H. Ruark, former- 
ly vice president and trust officer, suc- 
ceeds the late William S. Gordy, Jr., as 


| president of SALISBURY NATIONAL BANK. 








George B. Fitzgerald, formerly assistant 
cashier, succeeds Mr. Ruark as trust of- 
ficer. 
MASSACHUSETTS 

Boston—At Bos- 
TON SAFE DEPOSIT 
& Trust Co., H. 
Weimer Haynes 
" was advanced to 
vice president; 
+ Philip H. Bunker, 

previously trust of- 
ficer, advanced to 
assistant vice pres- 
ident; Benton B. 
Bailey and John Lowell to trust officers; 
and Harold R. Miller, previously trust 
officer, to tax officer. 

MICHIGAN 


Flint—Trust officer William S. Bal- 
lenger, Jr., has been made a vice pres- 
ident, at CITIZENS COMMERCIAL & SAV- 
INGS BANK. 

Jackson & Marquette—Homer Hilton, 
Jr., has been named assistant trust offi- 
cer of NATIONAL BANK OF JACKSON, hav- 
ing resigned as trust officer of FIRst 
NATIONAL BANK & TrRusT Co.,, Mar- 
quette. 


H. W. HAYNES 


MISSISSIPPI 


Jackson—At First NATIONAL BANK, 
Kenneth Wills was promoted from as- 
sistant cashier and personnel director to 
assistant trust officer, to aid R. L. Hag- 
aman, Jr., vice president and trust offi- 
cer. The addition of Mr. Wills to the 
trust department is coincident with ex- 
pansion of that department. 

Bay St. Louis—Newt D. Goodwin has 
been elected assistant vice president and 
assistant trust officer of HANCOCK BANK. 

NEBRASKA 

Lincoln — Charles Wheaton Battey, 
formerly executive vice president, be- 
came president of CONTINENTAL NATION- 
AL BANK to succeed T. B. Strain, now 
chairman of the board, who had served 
as president since 1937. 

NEW YORK 

Buffalo—Elections at MARINE TRUST 
Co. included those of F. Taylor Root, 
from trust investment officer to assistant 
vice president, and Clarence Marks to 
trust officer. Mr. Root previously was 
with Dominion Securities Corp. for 14 
years, as branch manager; Mr. Marks 
joined the trust department in 1936. 

Garden City—Edward A. Nash be- 
came president of GARDEN CITY BANK & 
TrRUsT Co., succeeding George L. Hub- 
bell, who remains as chairman of the 
board. Mr. Nash formerly was execu- 
tive vice president. 

New York—CENTRAL HANOVER BANK 
& Trust Co. elected the following assist- 
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ant secretaries: William E. Callaghan 
(personal trust division); Frank Kaest- 
ner (corporate trust operations); Ford 
H. Jones (personal trust -42nd St.). 


New York — Ralph Farrington was 
elected a trust officer in the personal 
trust department of CHEMICAL BANK & 
Trust Co. 


NorRTH CAROLINA 


Concord—John S. Foster, executive 
vice president since 1948, became pres- 
ident and trust officer at CoNcorD Na- 
TIONAL BANK to succeed A. J. Odell, now 
chairman of the board; Miss Lela Bruton 
elected cashier and assistant trust of- 
ficer. 


Greensboro — Claude L. Batkins has 
been promoted to trust officer at GUIL- 
FORD NATIONAL BANK. He formerly was 
an assistant trust officer with State- 
Planters Bank & Trust Co., Richmond, 
Va. 

Winston-Salem — WACHOVIA BANK & 
Trust Co. promoted Robert L. Mont- 
ague to trust officer at its Asheville of- 
fice; Milton Abbott to trust officer at 
Raleigh; and Robert Pistole to assistant 
secretary in the trust department at 
Charlotte. 


OHIO 
Cincinnati—See Portland, Ore. 


OREGON 


Portland—C. F. 
Zurlinden has been 
‘| appointed trust of- 
ficer and admin- 
istrative assistant 
to C. C. Close, vice 
president, FIRST 
NATIONAL BANK. 
Mr. Zurlinden was 
trust comptroller 
of CENTRAL TRUST 
Co. of Cincinnati and, for a number of 
years, was a national bank examiner. 
In announcing the appointment President 
F. N. Belgrano, Jr., stated that this addi- 
tion to the bank’s staff will aid the pro- 
gram of expanding the trust services of 
First National throughout the state. 
Portland—Fred G. Johnson, manager 
of the investment department of UNITED 
STATES NATIONAL BANK, has been named 
vice president. 





~ 


C. F. ZURLINDEN 


OKLAHOMA 


Tulsa—NATIONAL BANK OF TULSA has 
named Ben M. Campbell as advertising 
and public relations director. Mr. Camp- 
bell previously was with the Ira Rinehart 
Oil News Co., Dallas, Texas. 

PENNSYLVANIA 

Erie—Eugene J. Mattis, trust officer 
of First NATIONAL BANK for many years, 
has been elected a vice president. Charles 
J. Heimberger, vice president, was made 
executive vice president to supervise all 
activities in the 10th and State Street 
office (premises of the former Na- 
tional Bank & Trust Co.). Following are 


PARKE-BERNET 
GALLERIES, Inc 


980 MADISON AVENUE 
NEW YORK 21 


SPECIALISTS IN THE 
LIQUIDATION OF ART 
LITERARY AND OTHER 
PERSONAL PROPERTY 

AT PUBLIC AUCTION 


Unsurpassed facilities 
a competent, knowledgeable staff 


versed in every phase of 
public auction selling 
a reputation for fair dealing 
and a following of important 
and wealthy collectors 
throughout the country have 
established PARKE-BERNET 
as the leading firm of its kind 
in the United States 


Inquiries Invited 


HIRAM H. PARKE., President 


ARTHUR SWANN, LESLIE A. HYAM 
LOUIS J. MARION, Vice-Presidents 


MAX BARTHOLET, Secy. & Treas. 





PROPERTY 
IN 
CANADA 


The appointment of National 
Trust Company as ancil- 
lary administrator expe- 
dites the realization 
and transfer of 
American owned 
property in 
Canada. 


Enquiries Invited 


NATIONAL 
TRUST- 
COMPANY 
LIMITED 


20 King Street East 
Toronto, Canada 

Winnipeg 
Victoria 


Hamilton 
Vancouver 


Montreal 
Edmonton 


Assets Under Administration 
$392,000,000 
Annual Report on Request 
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the officers named to be associated with 
the branch office: George W. Kunz, trust 
officer; George D. Rose, investment offi- 
cer; Michael F. Nowak and Edwin C. 
Elser, assistant trust officers. 

Harrisburg—Paul N. Diffenbach, who 
has been assistant trust officer of CAP- 
ITAL BANK & TRusT Co., has been elected 
treasurer. 

Philadelphia — Howard C. Livingston 
was appointed trust investment officer of 
REAL ESTATE TRusST Co. 

Pittsburgh—Mrs. Edith M. Martin, 
who for a number of years has been 
assistant to the vice president in charge 
of trusts of COLONIAL TRUST Co., has 
been made a trust officer and will special- 
ize in estate planning. 

Scranton—Ruth P. Asperschagler was 
made assistant trust officer, at THIRD 
NATIONAL BANK & TRusT Co. 

Oil City—L. Merle Campbell has re- 
signed as vice president and trust of- 
ficer of O1L C1TY NATIONAL BANK to be- 
come secretary of the Pennsylvania State 
Banking Department. 


TENNESSEE 


Chattanooga—Harry W. McVeigh has 
been named assistant trust officer of 
AMERICAN NATIONAL BANK & TRUST Co. 
Mr. McVeigh rejoined the bank after an 
absence of over three years, during which 
he was vice president of Central Bank 
& Trust Co. of Miami as vice president. 


Responsible 
Banking 
and 
Trust 


Service 


* 


THE OHIO 
NATIONAL BANK 


OF COLUMBUS, OHIO 


* 
Affiliated with 
BancOhio Corporation 


Member 
Federal Deposit Insurance Corporation 
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NEW LOOK IN FINANCIAL HOMES 





La Salle National Bank celebrated its 10th anniversary with a “Family Open House.” 

Staff members brought their families and displayed hobbies such as paintings, needlework, 

model trains, photography, stamps, beer steins, china, war souvenirs and a valuable collec- 

tion of Napoleon autographs. Visitors inspected the entire bank including the new quarters 
on the second floor occupied by the Trust Department, shown above. 


Lewisburg—PEOPLES & UNION BANK 
promoted F. B. Houston to assistant 
cashier and trust officer. 

Memphis—W. T. Richmond of NATION- 
AL BANK OF COMMERCE was made an 
assistant trust officer. 


TEXAS 


Dallas—Clifton Blackmon has_ been 
elected an assistant vice president to 
serve as director of advertising and pub- 
lic relations, at FIRST NATIONAL BANK. 
Marshall S. Cloyd, vice president, who 
has served as advertising director, re- 
ceived the added title of assistant trust 
officer and will supervise the trust de- 
partment’s program of highly special- 
ized advertising and promotional work. 

Dallas — REPUBLIC NATIONAL BANK 
elected Gerald J. Hennessey an assistant 
trust officer. Mr. Hennessey was formerly 
associated with Bank of New York and 
Fifth Avenue Bank in New York, and 
is a graduate of New York University 
and Fordham Law School. 

Wichita Falls—C. A. Nipper has been 
promoted from trust officer to vice pres- 
ident and trust officer, at First NATION- 
AL BANK. 


VIRGINIA 


Marshall—George W. Thomas, Jr., was 
promoted to trust officer, at MARSHALL 
NATIONAL BANK & TRUST Co. 


WASHINGTON 


Seattle—At SEATTLE TrusT & SAVINGS 
BANK, Charles E. Kincaid, former trust 
officer, was elected vice president. 


WEST VIRGINIA 


Bluefield—James A. Warden has re- 
signed as assistant trust officer of FLAT 
Top NATIONAL BANK. 


WISCONSIN 


Sheboygan — CITIZENS STATE BANK 
promoted William T. Scott from assistant 
trust officer to trust officer to succeed 
Albert L. Thuemler, retired. 


CANADA 


Winnipeg, Man.—A. B. Adamson, man- 
aging director, has been elected also 
president of WESTERN TRUST Co., to suc- 
ceed the late Robert Johnston. 

Montreal, Que.—MONTREAL TRUST Co. 
has made the following transferrals and 
promotions: J. N. Bell, formerly man- 
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ager of the Victoria office, appointed 
manager at Edmonton to succeed E. G. 
A. Smart, appointed special representa- 
tive for the Province of Alberta. W. W. 
Lewis, formerly a trust officer at Van- 
couver, Was made manager to succeed 
Mr. Bell at the Victoria office, which 
moved to larger quarters at 1111 Govern- 
ment Street. 


| i. a 


BRIEFS 


Los Angeles, Cal. Miss Margaret 
Morris celebrated her twentieth anni- 
versary as assistant secretary of UNION 
BANK & TRUST Co., and her sixth as 
assistant trust officer. 





Atlanta, Ga.—Harvey Hill, vice pres- 
ident and trust officer, CITIZENS & SOUTH- 
ERN NATIONAL BANK, has been appointed 
finance chairman for the cancer control 
campaign of the Fulton County unit of 
the American Cancer Society. 


Chicago, Ill—Chester R. Davis, senior 
vice president and formerly head of the 
trust department of CHICAGO’ TITLE & 
Trust Co., has been appointed a member 
of the new Chicago Safety & Traffic Com- 
mittee by Mayor Kennelly. 


Evansville, Ind.—Owen W. Schenider, 
vice president and trust officer, INDIANA 
Trust & SAVINGS BANK, has been made 
a life member of the Salvation Army 
advisory board, Evansville, for ‘“out- 
standing service.”” He has been re-elected 
treasurer of the board for the 16th year. 


Lexington, Ky.—H. Leroy Austin, vice 
president of SEcuRITy TRUST Co., has 
been elected president of the Lexington 
Community Chest for 1951. Robert S. 
Davis, vice president and trust officer of 
First NATIONAL BANK & TRusST Co., was 
elected a director of the Chest and also 
president of the Blue Grass Council, 
Boy Scouts of America, embracing 34 
counties in Central Kentucky. 


New York, N. Y.—Thomas H. Coogan 
has been elected president of the Quarter 
Century Club of BANKERS TRUST Co., 
which held its annual dinner meeting at 
the Waldorf-Astoria Hotel on February 
20. 


New York, N. Y.—William S. DuBois 
and Harold F. Moeller, vice presidents 
of CHASE NATIONAL BANK, Joseph Far- 
rell, assistant cashier of NATIONAL CITY 
BANK, and Edwin Thorne, assistant vice 
president, First NATIONAL BANK, are 
the bankers at Harvard University Grad- 
uate School of Business for the current 
advanced management course session. 


Cincinnati, Ohio—William A. Stark, 
vice president in the trust department of 
FirtH THIRD UNION TrusT Co., has been 
elected a director of the Ohio Chamber 
of Commerce, representing banking. 

Philadelphia, Pa.—Malcolm V. Russell, 
assistant secretary of PROVIDENT TRUST 
Co., has been made chairman of the As- 
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Directors and officers of Fidelity Trust Co., 
Pittsburgh, last month held a dinner in the 
Duquesne Club in honor of Frank F. Doak, 
vice president, who retired after 42 years of 
service. A P. Reed, left, president of Fidelity, 
is shown congratulating Mr. Doak who start- 
ed with the company as a clerk in the 
Mortgage Department. He was made head 
of the Mortgage Department in 1922 and 
was also in charge of stock registration and 
corporate trusts. 





sociation of Stock Transfer Agents, and 
H. W. Latimer, corporate trust officer of 
FIDELITY*PHILADELPHIA TRUST Co., made 
secretary and treasurer. 


Pittsburgh, Pa.—John R. Smith, trust 
officer of PoTTER TITLE & TrRusT Co., has 
been elected president of the Bankers 
and Bank Clerks Mutual Benefit Asso- 
ciation. 


Pittsburgh, Pa.—Member banks of the 
Pittsburgh Clearing House Association 
will remain open for limited business on 
the following holidays: Lincoln’s and 
Washington’s birthdays, Good Friday 
(until noon), and Flag, Coluinbus, Elec- 
tion and Armistice days. Limited service 
includes receipt of deposits for credit 
next day, access to safe deposit boxes, 
withdrawal of funds, making of change 
and trust department services. 

Milwaukee, Wis. — Joseph C. Moser, 
vice president and trust officer of Mar- 
SHALL & ILSLEY BANK, was honored with 
a hand illuminated scroll commemorating 
15 consecutive years as “Faithful Treas- 
urer” with the Fourth Degree Milwaukee 
Pere-Marquette Council, Knights of 
Columbus. 


A & & 


Fiduciaries Research Group 
Elects 


H. E. Chenoweth, counsel in the trust 
department of The National City Bank 
of Cleveland, has been elected president 
of The Ohio Fiduciaries Research Asso- 
ciation, succeeding D. W. Putnam, vice 
president of The City National Bank 
and Trust Co. of Columbus. H. A. Min- 
nich, vice president Central National 
Bank of Cleveland, is secretary. The 
treasurer is Kenneth G. Smith, trust 
officer, Winters National Bank and Trust 
Co., Dayton. 


TRUST 


EMPLOYMENT EXCHANGE 
Sse Oe 


Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of the 
column, addressing correspondence 
to “T & E,” attention Employment 
Exchange and code number. 


Trust officer, with wide experience in 
trust advertising, public relations and 
new business development, seeks new 
position preferably in West. 3-1 


Vermont bank with congenial atmos- 
phere wants young man with good gen- 
eral experience to develop trust depart- 
ment. Salary $5,000-$6,000. 3-2. 


Young trust official with five years 
all round experience in department which 
grew from $2% million to $5% million, 
is looking for opportunity in bank in 
growing community to take advantage 
of his training in trust bookkeeping, ap- 
praising and managing real estate, mort- 
gage lending, preparing fiduciary tax 
returns, planning, settling estates. 3-3. 


& A. sb 
IN MEMORIAM 


DUNCAN F. GEERY, retired trust officer, 
City BANK FARMERS TRUST Co., New 
York. 


CHARLES F. JORDAN, vice president in 
charge of the 640 Fifth Avenue office of 
City BANK FARMERS TRusT Co., New 
York, who in 1923 had joined Farmers 
Loan and Trust Co. which became af- 
filiated in 1929 with National City Bank. 


EUGENE S. LINDEMANN, vice president, 
NATIONAL CITY BANK of Cleveland, in 
charge of its trust department, and chair- 
man of the Real Property, Probate and 
Trust Law Section, American Bar Assn. 

LEo A. STEINHARDT, president and a 
director of INTERNATIONAL TRUST CO., 
Denver. 

F. C. WHIPPLE, vice president and trust 
officer, First NATIONAL BANK, Lawrence, 
Kans. 

Otto G. WISMER, chairman of the 
board, BANKERS-EQUITABLE TRUST CoO., 
Detroit. 

A & A 


MERGERS & CHANGE OF TITLE 


Newark, N. J.—Directors of the First 
National Bank of Belleville have approv- 
ed an offer made by FIDELITY UNION 
TRusT Co. to purchase its assets. 

New York, N. Y.—Merger of Na- 
TIONAL SAFETY BANK & TrRusT Co. into 
CHEMICAL BANK & TRUST Co. has been 
approved by the boards of directors. 

Erie, Pa.—Effective January 31, Na- 
TIONAL BANK OF ERIE was absorbed by 
First NATIONAL BANK. 

Spokane, Wash.—WASHINGTON TRUST 
Co. has changed its title to WASHINGTON 
TRUST BANK. 
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INCOME TAX 


Trust instrument indicated intention 
to create single trust rather than multiple 
trusts. In 1941 taxpayer executed trust 
instrument under which she transferred 
one-half interest in certain chemical 
formulae for equal benefit of her four 
grandchildren. For 1941, 1942, and 1943 
trustees paid tax computed on income 
of trust as single trust. Subsequently 
they filed claims for refund on ground 
that multiple trusts were created. Dis- 
trict Court awarded judgment to trus- 
tees. 


HELD: Reversed. Instrument created 
single trust. All references to trust were 
in singular. While Paragraph 2 of trust 
(which read in part as follows: “All in- 
come received from the properties shall, 
upon receipt, be divided into equal parts, 
one for each of the grandchildren, and 
placed to the separate credit of each 
grandchild... ,”) might suggest it was 
purpose of grantor to establish multiple 
trusts, trust instrument must be consid- 
ered in its entirety and other para- 
graphs contained unbroken references to 
single trust. Moreover, certain restric- 
tions on payment of income all pointed 
to intention to create single trust. Hale 
v. Dominion National Bank, C.A.-6, Jan. 
18, 1951. 


Amount paid out of income of trust 
taxable to beneficiary even though pay- 
able “in any event.” Taxpayer’s husband 
died in 1939. His will provided for crea- 
tion of trust for benefit of wife, under 
terms of which she was to receive $250 
per month for life. If income from trust 
was not sufficient, trustees were author- 
ized to use principal to make up deficit. 
For years 1942 to 1946 inclusive, annual 
payment to taxpayer was made out of 
income. Taxpayer paid income taxes and 
filed claim for refund. 

HELD: Refund denied. Since Revenue 
Act of 1942, bequests which are to be 
paid in any event are treated, if paid 
at intervals, as income to extent that 
they are actually paid out of income. 
Here payments to widow were made out 
of income, and fact that will was exe- 
cuted prior to 1942, when contrary law 
prevailed, was immaterial. Milleg v. 
United States, Dist Ct., E.D.N.Y., Dec. 
19, 1950. 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


Compensation for past services paid 
to deceased employee’s estate considered 
income to estate. Two former officers 
and employees of Bausch & Lomb who 
had been in employ of company for up- 
wards of fifty years died in 1944. Each 
was receiving salary of $1,500 per month. 
Company paid to estate of each decedent 
$1,500 per month for one year following 
his death. Similar payments had been 
made to the heirs or estates of deceased 
officers in the past. Commissioner de- 
termined that amounts thus received by 
estates of two decedents were taxable 
to respective estates under Section 22(a) 
and 126 I. R. C. ' 


HELD: Commissioner sustained. Ex- 
ecutor relied on I. T. 3329, which ruled 
salary of a deceased officer, if continued 
to widow for limited period, would be 
deductible by corporation as _ business 
expense but nevertheless would be non- 
taxable gift in her hands. I. T. 3329 was 
recently modified to apply only to situa- 
tions where no services have been rend- 
ered to employer either by recipient or 
anyone else. In instant case payments 
were reward for services performed for 
employer. That alone should be enough 
to render payments taxable, but in any 
event they were made to executors of 
deceased employees. In contemplation of 
law, executors merely continued legal 
personalities of employees and were spe- 
cifically taxed under Section 126(a) upon 
receipt, for services rendered by their 
testators. Est. of Bausch v. Comm., C.A.- 
2, Jan. 24, 1951. 


Gain from sale of decedent’s interest 
in partnership taxable to estate. Dece- 
dent owned certain accounts receivable 
having an estimated net value of $22,- 
569 at time of death in 1945. He had ac- 
quired these four years before under 
partnership agreement which gave him 
sole ownership of all accounts receivable. 
Partnership was engaged in sale of 
magazines. Each sale represented ac- 
count receivable. Since cost of maga- 
zines had been collected, rest of account 
receivable represented income or profit 
to decedent. Decedent’s estate sold ac- 
counts receivable to new partnership for 
$16,895. Commissioner determined that 
total amount received constituted in- 
come to estate and assessed deficiency. 


HELD: Amount received constituted 
income to estate. Under Section 126 
[I.R.C., all income of decedent which is 
not properly includible in his income 
for the period prior to his death is in- 
cludible in gross income of estate or 
person receiving such amounts from de- 
cedent by inheritance or survivorship. 
Amount received by estate retains same 
character it would have had in hands of 
decedent if he had lived and received 
such amount. Since it was stipulated 
that accounts receivable would have rep- 
resented income if they had been col- 
lected, Commissioner was correct in tax- 
ing estate. Dixon v. United States, Dist. 
Ct., E.D. Ky., Oct. 19, 1950. 


Deduction allowed for capital gains 
permanently set aside for charity. Dece- 
dent, resident of Maine, left his residu- 
ary estate in trust for his wife, if she 
survived, otherwise for her sister. En- 
tire net income was to be paid to her 
for life. Trustee was given sole discre- 
tion to pay over to wife from time to 
time such part of principal as might be 
necessary for her proper support and 
maintenance. Upon her death, income 
was to be paid to wife’s sister and, upon 
her death, principal of trust was to be 
paid over to two hospitals in Maine. 
During 1945 trust had capital gain of 
$10,084. Trust paid tax and subsequently 
claim for refund was filed on ground 
that under will capital gains were to be 
set aside for benefit of huxspitals. 


HELD: Refund grantec. While trus- 
tee had discretion to invade corpus for 
proper support and maintenance of bene- 
ficiary, this discretion, under state law, 
was not absolutely unlimited. Where 
trustee acts outside bounds of reasonable 
judgment, court may interfere. Will set 
up definite standard for invasion of cor- 
pus. Moreover, widow’s financial status, 
exclusive of trust, was very good, and it 
was quite unlikely that corpus would be 
invaded. Since, therefore, under state 
law, capital gain became part of corpus, 
it could be deducted under Section 162- 
(a) as income permanently set aside for 
charitable organizations. Jsaacson v. 
Clauson, Dist. Ct., Me., Jan. 31, 1951. 


Deduction allowed to taxpayer for in- 
terest debited to her account on books 
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of trust of which she was beneficiary. 
Taxpayer, one of shareholders and bond- 
helders of corporation, was indebted to 
it. Remaining stockholders and _ bond- 
holders were also indebted to corpora- 
tion. Interest at six per cent based on 
the average borrowing of all stockholders 
was adjusted among accounts of stock- 
holders. In 1938 corporation was dis- 
solved. Taxpayer and remaining stock- 
holders conveyed all assets of corpora- 
tion including corporation’s outstanding 
claims against her and the then stock- 
holders to revocable trust under which 
taxpayer was beneficiary. Interest was 
adjusted by trustee among accounts of 
former bondholders in manner similar 
to adjustment made by the corporation. 
Taxpayer took deduction against distri- 
butive share of income for interest debi- 
ted to her. Commissioner disallowed de- 
duction. 


HELD: Commissioner overruled. Tax- 
payer on cash basis is entitled to deduct 
interest payments if made in taxable 
year in which they are claimed. When, 
as here, there are concurrent debits and 
credits to taxpayer’s account, debits re- 
lating to interest are considered as pay- 
ments by cash basis taxpayer, when 
charges do not exceed credits included 
in income. Rosenblatt v. Comm., 16 T.C. 
No. 12, Jan. 17, 1951. 


Proceeds of insurance policy paid to 
transferee are includible in income to 
extent they exceed consideration paid 
plus premiums. In 1919, Adams procured 
$20,000 insurance policy on his life. He 
assigned his interest in policy to bank, 
as collateral for loan. Bank failed, and 
subsequently certain assets. including 
this policy were turned over to successor 
bank. Thereafter, instant taxpayer ac- 
quired assets of successor bank thereby 
gaining ownership of insurance policy. 
Adams died in 1944 and taxpayer re- 
ceived proceeds of policy in amount of 
$23,942.36. No part of this sum was in- 
cluded by taxpayer in his Federal income 
tax return. Commissioner determined 
that insurance policy was acquired for 


consideration, and asserted that entire 
amount of proceeds therefrom less legal 
fees and expenses was includible in tax- 


HELD: Consideration was cash sur- 
render value at time policy was acquired. 
Difference between consideration, plus 
expenses and premiums paid after date 
of acquisition, and amount of proceeds 
received was includible in gross income. 
Federal National Bank v. Comm., 16 T.C. 
No. 8, Jan. 17, 1951. 


Deduction for depreciation allocated 
between trustee and bondholders. Certain 
real property was conveyed to taxpayer, 
as trustee, by trust mortgage to secure 
bonds in face amount of $103,000. De- 
fault occurred on interest and principal 
payments and foreclosure proceedings 
were begun. Trustee acquired title to 
property March 23, 1933, for benefit of 
bondholders. Under terms of trust mort- 
gage, taxpayer was authorized to ac- 
quire and manage property as directed 
by all holders of 51% in interest of 
bonds outstanding. On May 1, 1933, 
agreement was entered into, setting 
forth terms and conditions under which 
property should be managed. For years 
from 1934 to 1944 inclusive, taxpayer 
took deduction for depreciation sus- 
tained on property. This deduction was 
allowed each year. In 1945 Commissioner 
decided that no depreciation was allow- 
able. 


HELD: Depreciation was allowable 
but must be allocated among bondholders 
and trustee. There was no express direc- 
tion in trust instrument as to who should 
take depreciation deduction. Purpose of 
trust was basically to manage property 
so as to realize greatest possible return 
of both income and proceeds from event- 
ual sale. Income was to be distributed to 
bondholders or withheld, in discretion of 
trustee. Therefore, allowance for depre- 
ciation must be divided on basis of 
amounts of income withheld and amounts 
allocated or distributed to bondholders. 
Hubbard Apartment Trust v. Comm., 
Tax Court Memo, Jan. 12, 1951. 
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ESTATE TAX 


Where decedent possessed incidents of 
ownership in policy, full value includible 
in estate despite fact wife paid one-fifth 
of premium. On July 2, 1934, decedent 
purchased single premium combination 
annuity and life insurance policy for 
premium of $15,000 of which decedent’s 
wife paid $3,000. On January 4, 1935, 
decedent purchased single premium re- 
tirement annuity and life insurance poli- 
cy for premium of $30,000. If decedent 
died prior to date his annuities were to 
begin, certain death benefits were to be 
paid to his wife. Prior to his death on 
January 28, 1945, decedent exercised op- 
tions under both policies whereby his 
wife was entitled to receive upon his 
death specified monthly payments for life 
with 20 year payments guaranteed. Dece- 
dent possessed all incidents of ownership 
in both policies to date of his death. 
Kstate contended that because wife had 
paid $3,000 or one-fifth of premium on 
first policy, value of that policy should 
be reduced one-fifth for estate tax. 

HELD: Full value of both policies is 
includible in decedent’s gross estate be- 
cause decedent possessed all incidents of 
ownership at time of his death. Est. of 
Goldblatt v. Comm., 16 T.C. No. 27, Jan. 
26, 1951. 


Deduction allowed for property previ- 
ously taxed. Decedent died December 4, 


Tax Know-How 
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1944, On estate tax return executors 
took credit of $40,796 for property previ- 
ously taxed in estate of decedent’s wife. 
Of that figure $2,064 represented cash 
received on redemption of certain bonds. 
Commissioner disallowed deduction on 
ground that said sum had not been 
identified as property previously taxed, 
and assessed deficiency. 

HELD: Credit allowed. When decedent 
received proceeds of bonds upon redemp- 
tion, he deposited this amount in his 
own account. Thus amount was com- 
mingled with his own funds and never 
thereafter separated. But amount on de- 
posit at no time was ever less than 
$2,064. Established rule in such cases is 
that so long as balance in account never 


FO 
TRUST 
SERVICE 


DETROWMW 


MICHIGAN 


NATIONAL BANK 
OF DETROIT 


32 BANKING OFFICES 


Member Federal Deposit Insurance Corporation 





192 








falls below amount of previously taxed 
property which has been deposited there- 
in, full value of such prior property is 
to be regarded as remaining in account 
and is deductible from gross estate as 
property previously taxed. Estate of 
Coffin v. Comm., Tax Court Memo, Dec. 
20, 1950. 


Payment out of gratuity fund of stock 
exchange considered insurance and in- 
cludible in gross estate. Decedent was 
member of New York Stock Exchange 
and participated in Exchange Gratuity 
Fund. Members were required to pay 
$15 to trustees of Fund upon admission 
to membership and to pay similar amount 
upon death of any member. From money 
thus collected and accretions, Exchange 
was obligated to pay $20,000 to named 
beneficiaries as limited under constitu- 
tion of Exchange. Upon decedent’s death 
in 1946 Exchange paid $20,000 to widow 
and five children. Commissioner included 
this amount in decedent’s estate on 
ground that it constituted insurance in 
which decedent retained incidents of 
ownership. 


HELD: Commissioner sustained. In 
Est. of Max Strauss, 13 T.C. 159, Tax 
Court held that such payment did not 
constitute insurance because Exchange 
Plan did not effect shift of risk against 
premature death. Court of Appeals re- 
versed, holding that risk of loss from 
premature death was effectively shifted 
from individual to other members of Ex- 
change. If individual member dies pre- 
maturely, amount paid to his kin will 
exceed amount of assessments which he 
himself has paid in, difference repre- 
senting loss caused by his premature 
death which group (remaining members 





of Exchange) is required to bear. Dece. 
dent possessed incidents of ownership in 
that he had power to sell his seat on 
Exchange, thus divesting his beneficiary 
of any right to payments, and entitling 
purchaser to same rights which seller 
possessed. Tax Court decided not to fol- 
low its own decision in Strauss case. Est, 
of Edmonds v. Comm., 16 T.C. No. 14, 
Jan. 18, 1951. 


Estate entitled to interest on overpay- 
ment resulting from reduction in value 
of estate. On January 10, 1941, executors 
filed estate tax return and paid tax of 
$625,374. In computing tax, executors 
claimed credit for New York death taxes 
of $146,793. New York taxes were not 
paid and no credit was allowed for fed- 
eral purposes until after decision in 1945 
by Tax Court, involving inclusion of 
certain inter vivos trusts in decedent’s 
taxable estate. Credit for New York 
taxes as eventually allowed was less 
than amount claimed by decedent’s ex- 
ecutors in original return. Prior to Tax 
Court trial, stipulation was entered into 
under which certain amounts set forth 
in return were eliminated. Tax Court 
held trusts were not includible in gross 
estate and, as result of stipulation, re- 
fund was due. After allowance of credit 
for state taxes, refund was made, tak- 
ing into account reduction in value of 
estate, pursuant to stipulation and 
proper credit for New York State taxes. 
No interest was paid, however, on theory 
that overpayment was due to late allow- 
ance of credit for state taxes paid. 

HELD: Interest should be allowed. 
Overpayment resulted from reduction of 
value of estate under terms of stipula- 
tion. Credit for state inheritance taxes 
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had nothing to do with refund, except 
to reduce it below what it would other- 
wise have been. Section 813(b) denying 


| jnterest on refunds based on credit for 


inheritance taxes paid to state had no 


| application in instant case. Fahnestock 
i y, United States, Court of Claims, Feb. 
| 6, 1951. 


Girt TAX 


Transfer based on release of marital 
rights and not part of divorce decree sub- 
ject to gift tax. In 1933 taxpayer made 
transfer in trust for benefit of first wife 
in pursuance of separation agreement. 
Transfer was in consideration for her 
release of both her support rights and 
property rights arising out of marital 
relationship. In 1942 taxpayer similarly 
made two transfers in trust for benefit 
of second wife in pursuance of separa- 
tion agreement. These transfers were 
also in consideration of release by sec- 
ond wife of her support rights and 
property rights. Taxpayer’s daughter 
by his second wife received remainder 
interest in each of 1942 trusts. Com- 
missioner asserted gift tax deficiencies 
on 1942 trusts on ground transfers con- 
stituted gifts to extent they exceeded 
marital support rights therein. 


HELD: Commissioner sustained. Su- 
preme Court decision in Harris v. Comm., 
Nov. 27, 1950, indicated that doctrine of 
Merrill and Wemyss cases applies to post- 
nuptial settlements where transfer of 
property is effected by agreement of 
spouses. In such case transfer is taxable. 
However, where postnuptial settlement 
is followed by divorce decree question 
arises whether transfer was founded on 
agreement or divorce decree. If on 
agreement, gift tax applies; if on the 
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divorce decree, there is no gift tax lia- 
bility. In instant case effectiveness of 
agreement was in no way made depend- 
ent upon entry of divorce decree nor was 
it provided that agreement should be 
submitted to divorce court for its ap- 
proval. McMurtry v. Comm., 16 T.C. No. 
23, Jan. 24, 1951. 


RULES AND REGULATIONS 


Only one set of documentary stamps 
required where stock transferred to ficti- 
tious name of beneficiary. Taxpayer ‘A’ 
was residuary legatee of estate of ‘B’. 
Solely for own convenience in segre- 
gating securities which passed under 
will, ‘A’ filed certificate in County 
Clerk’s Office, whereby he adopted ficti- 
tious or trade name of ‘A’ Company. 
No person other than ‘A’ had any pro- 
prietorship in, nor any right to use the 
name ‘A’ company, or is associated with 
‘A’ therein. ‘A’ requested corporation to 
transfer shares under bequest to ‘A com- 
pany.’ He was informed that two sets 
of documentary stamps would be re- 
quired. 

Commissioner ruled that since, in 
transfer of stock from name of indi- 
vidual to fictitious name of same indi- 
vidual, legal title in stock remains in the 
same person, only one transfer tax is 
incurred. Letter from Charles J. Valaer, 
Deputy Commissioner, Feb. 5, 1951. 

Proposed regulations respecting tax 
exempt information and certain trusts. 
Treasury Department has given notice 
of proposed regulations concerning in- 
formation to be required from certain 
tax-exempt organizations and trusts un- 
der Revenue Act of 1950. Details will be 
published when the regulations become 
final. (Published in Federal Register, 
Feb. 10, 1951.) 
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Rise in Philanthropy 


A survey of American philanthropy in 
eight major United States cities, made 
by the John Price Jones Co. of New 
York, fund raising and public relations 
consultants, shows that gifts and be- 
quests were substantially greater in 1950 
‘han in the previous year, despite the 
disturbed international situation. Gifts 
and bequests in the eight cities totaled 
$399,832,671 for 1950 as compared to 
$285,451,152 in 1949. Organized social 
work received the largest percentage, 
followed by grants to education, foreign 
relief and health. New York City had 
the largest total—$149,494,774. 


Missouri’s 
Largest 


Fiduciary 


This company engages 
only in the trust busi- 
ness. It does no banking 
business. It accepts no 
deposits subject to 
check. 


It administers more 
trust property than any 
other Missouri financial 
institution. 


It is the oldest trust 
company in Missouri. 


For ancillary service 
in Missouri or South- 
western Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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WHERE THERE'S A WILL 


H. Sytvia A. H. G. WILKS, daughter 
of the fabulous Hetty Green who was re- 
portedly the wealthiest woman in Amer- 
ica when she died in 1916, and widow of 
a great grandson of John Jacob Astor, 
left an estate estimated at $75,000,000 
and a will distinguished by two elements 
not ordinarily found in instruments dis- 
posing of large estates. The first is that 
all bequests are outright, and the second 
is that the gifts to charity, while tre- 
mendous in the aggregate, are individ- 
ually small (relatively) and benefit many 
institutions with modest endowments. 

Legacies to individuals include the fol- 
lowing: $25,000 each to four children of 
Mrs. Wilks’ godmother and two of her 
godfather, her sister-in-law, and six mem- 
bers of the Wilks family; $100,000 each 
to ten descendants of Gideon Howland, 
a maternal ancestor; $10,000 to New 
York City Parks Commissioner Robert 
Moses in “appreciation of his work in 
creating public parkways,”; $12,000 toa 
former employee; and $1,000 per year of 
service to twelve employees. The total 
amount of cash bequests is approximate- 
ly $1,500,000. 


After gifts of works of art and other 
personal property, Mrs. Wilks divided 
the residue of her estate into 140 equal 
parts for the benefit of 63 religious, edu- 
cational and charitable organizations, 
with none to receive more than four 
shares. Those thus favored include these 
universities and _ schools: Columbia, 
Harvard, Kent, Vermont, St. Paul’s, 
Groton, Middlebury, Stevens Tech and 
Academy of St. Joseph. Three hospitals, 
a home for aged women and the Red 
Cross also are bequeathed four parts. 


Mrs. Wilks directed that all death taxes 
be paid out of the residue, and named her 
woman business assistant and Chase Na- 
tional Bank of New York as executors. 


WILLIAM B. BELL, president of Amer- 
ican Cyanamid Co., one of the world’s 
largest chemical manufacturing con- 
cerns, directed his executor, Guaranty 
Trust Co. of New York, to set aside 
$600,000 out of his estate and hold two 
parts in trust to pay the income to his 
daughter for life and thereafter to his 
son-in-law for the support and education 
of their four children who will receive a 
pro rata share of the principal upon 
attaining age 25 (after their mother’s 
death) or sooner if both parents die be- 
fore the youngest child reaches that age. 


A third part is to be shared equally by 
Haverford College, Duke University and 
the Philadelphia Society of Friends for 
the benefit of Westtown School. Of the 
remaining part, $10,000 each for the four 
named grandchildren is to be held in trust 
by the trust company to apply the in- 
come and principal for their support and 
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education, any balance remaining to be 
paid to them at 25. A similar fund was 
to have been established for any other 
grandchild born before Mr. Bell’s death. 
Out of this fourth part come bequests of 
$25,000 to his secretary and $50,000 to 
the woman who subsequently became Mr. 
Bell’s second wife. The rest of this part, 
after small legacies to employees, is to 
be divided two-thirds to the trust for the 
daughter and one-third to the previously 
named schools. 


The residue of the estate is likewise 
to be held in trust for the daughter, with 
the principal on her death to be shared 
by Haverford and Duke, provided that 
if the amount exceeds $300,000, the ex- 
cess is to be shared by them with West- 
town School. 


ARCHIE J. MCFARLAND, president of 
Wheeling Steel Corp., directed the pay- 
ment of all expenses and death taxes out 
of his residuary estate, with a request 
to his executor — Wheeling Dollar Sav- 
ings & Trust Co. — not to spend more 
than $1,500 on his funeral. Following 
the devise of the residence and household 
furnishings to Mrs. McFarland, the will 
sets up the residue in two equal trusts. 
From each the trust company as trustee 
is to pay her $250 per month out of in- 
come or principal if necessary. Not less 
often than semi-annually the trustee must 
distribute to the widow any accumulation 








Southwest Virginia Museum, at Big Stone 
Gap, Va., home town of C. Bascom Slemp, 
who at the time of his death in 1943 was 
one of Virginia’s leading citizens and who 
had been secretary to President Coolidge. 


The museum, which houses Mr. Slemp’s 
collection of articles representing the home 
life of pioneers of the area, was established 
pursuant to the provisions of his will and 
is maintained through the Slemp Founda- 
tion endowment fund. At its dedication in 
1948, one of the trustees, John A. Reid, 
vice president of First National Bank of 
Cincinnati, custodian of the fund, expressed 
the hope that a public library would some 
day be added to the museum, with book- 
mobiles reaching out into the hills of the 
surrounding counties, thus further extend- 
ing the broad social welfare program for 
which the Foundation was organized. 


of income not then needed to provide for 
expenses or monthly payments that will 
become due before the anticipated re- 
ceipt of further income sufficient to pro- 
vide therefor. 


Upon Mrs. McFarland’s death, the 
principal of the first trust is to be paid 
over to such persons (including her 
estate) and in such amounts and types 
of estates as she directs jby her will, this 
being intended to quality the trust for 
the marital deduction. fn default of a 
valid exercise of this rer of appoint- 
ment, the property is e continued in 
trust to pay the income daughter and 
after her death to her ren until they 
attain the age of 21. principal of 
the second trust is d sed of in the 
same manner as under default clause, 
there being no power c¥™ppointment. 


GEORGE T. HUNTER, irman and for- 
mer president of the Coca Cola Bottling 
Co. (Thomas), Inc., left a substantial 
portion of his estate to the Benwood 
Foundation, established during his life- 
time for general charitable purposes. 
Included in the bequest are all his stock 
in three bottling companies, his town 
residence and property on Lookout Moun- 
tain. A codicil provides that all expenses 
of administration are to be paid from this 
bequest. 


One thousand shares of Coca Cola Co. 
of Wilmington (or their equivalent 
should there be any change in corporate 
structure after the date of the will) are 
placed in trust with American National 
Bank and Trust Co. of Chattanooga, 
which is also named sole executor and 
is treasurer of the Foundation. The trus- 
tee is given absolute investment discre- 
tion and authority to retain the Coca 
Cola stock without liability for loss. In- 
come is to be paid to a local woman and 
upon her death the principal is to be 
divided between her nephew and niece. 


Another trust is established (by a sec- 
ond codicil) for the benefit of four named 
servants conditioned on their surviving 
the testator but not on their employment 
at the time of his death. Each is to re- 
ceive the income from 100 shares of 
Coca Cola stock, the principal to become 
part of the residue at their respective 
deaths. The residue is set up in trust for 
five sisters of Mr. Hunter, who was un- 
married. Each one’s share of the income 
is to be paid after her death to her chil- 
dren until, after the death of the last 
survivor of the sisters, the youngest 
named child reaches 21 years of age, at 
which time the principal is to be di- 
vided among the children per capita. 
In this trust as well as the first one 
cited, the trustee is authorized to expend 
principal for the support, education or 
assistance of any beneficiaries, such 
amounts to be charged against their 
ultimate shares. 
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Ending of aA a ortune 


The late Hetty Green’s famous fortune, 
estimated today to be about $125 million, 
will now be scattered as the result of 
the death on February 5th of her daugh- 
ter, Mrs. H. Sylvia Ann Howland Green 
Wilks, last of her immediate relatives. 
With the exception of cash legacies, ag- 
gregating about $1,500,000 and some 
specific bequests of tangible personalty, 
the entire estate is to be distributed 
among 63 educational, religious, and 
charitable institutions. (See opposite 
page for details.) 

Development of this fortune began 
with Hety Green’s parents, Edward Mott 
Robinson and Abby Slocum Howland, 
who participated in the New Bedford, 
Mass., whaling and China trades in the 
period prior to the civil war. Hetty’s 
mother died in 1860 and her father in 
’65, at which time she received about $1 
million outright and a life interest in 
$5 million more. But that was not all. 
Hetty had spent much of her childhood 
and later years with a maiden aunt, 
Sylvia Ann Howland, who was reputed 
to be the richest woman in New Bedford. 
About this time Miss Howland died, leav- 
ing Hetty a life interest in a residuary 
estate of $1.5 million. Knowing herself 
to be the heir-at-law, only living person 
in 4th generation from Gideon Howland, 
Hetty sued for absolute inheritance, pre- 
senting an earlier will which made her 
chief beneficiary, and in which was re- 
corded a compact wherein Hetty and her 
aunt agreed not to change their will 
without consulting each other. After 
much litigation Miss Howland’s trustees 
made a settlement out of court. 

Before her father’s death Hetty had 
become engaged to Edward Henry Green, 
14 years her senior and long active in 
the Phillippine silk trade. They were mar- 
ried in 1867, and entered into an arrange- 
ment whereby each was to be entirely 
independent of the other in financial mat- 
ters. This did not prevent Hetty from 
gathering in the Green estate after her 
husband’s death in 1902. She became a 


successful operator in the Stock Ex- 
change, especially in railroad securities, 
but her main business in Wall Street 
was lending money. She anticipated the 
money stringency of 1907, converted ex- 
tensive investments into cash, and made 
a profit both for herself and others. Her 
security holdings continued to expand, 
and after her death in 1916 it was found 
that she had also more than $5,000,000 
invested in Chicago real estate. 


The Greens had two children, the late 
Col. Edward H. R. Green and Sylvia Ann 
Howland Green, who became Mrs. Wilks. 
When Col. Green married, his wife was 
required to sign a waiver to her hus- 
band’s estate an arrangement which 
Mrs. Wilks later defended successfully 
in court. A similar waiver was required 
by the redoubtable Hetty of Mr. Wilks, 
a great grandson of John Jacob Astor. 
Thus the fortune, divided between the 
two children, was brought together again 
when Mrs. Wilks inherited from her 
brother an _ estimated $40,000,000 to 
$60,000,000. 


Mrs. Wilks herself had grown up in 
bleak surroundings in Bellows Falls, Vt., 
and Hoboken, N. J. Summer bedtime in 
a barred and shuttered house was 7:30 
P.M. because no lights burned in the 
Green household after that hour. Hetty 
sought simplicity and solitude to escape 
the army of importunate strangers who 
tend to clutch at the wealthy, and her 
daughter shared that life. Mrs. Wilks’ 
husband was nearly thirty years her 
senior and died 10 years after her mother. 
She conducted her own affairs through the 
Windham Realization Company, Inc., the 
name coming from Windham County 
where Bellows Falls is situated. An un- 
official summary of her holdings showed 
New York City mortgages $30 to $40 
million; industrial securities and tax free 
municipal bonds $40 to $60 million; farm- 
ing and other tracts including oil prop- 
erties $10 million; real estate in Miami 
Beach, Chicago, Boston, St. Louis, South 
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Dartmouth, Mass., Stamford and Green- 
wich, Conn., $10 million. 

Already more than a score of persons 
have written to the Clerk of the Surro- 
gate’s Court of New York County to in- 
quire whether they are named among 
the beneficiaries. Sylvia Wilks evidently 
expected not only interest but contro- 
versy, for she wrote into her will that 
if any persons contested the will, the 
property bequeathed to them should “fall 
and become part of my residuary estate.” 


A A A 


Harkness Millions Distributed 


Educational, medical and charitable 
institutions shared $61,547,405 in a final 
distribution of the residuary estate of 
Edward S. Harkness, financier and phil- 
anthropist, it was revealed in the trus- 
tee’s accounting recently. Mr. Harkness, 
who died in 1940, bequeathed $1,250,000 
to seventy-eight employes and directed 
that his wife receive the life income from 
his residuary estate, with the principal 
to be shared upon her death by institu- 
tions in his will. Mrs. Harkness died last 
June 6 and by the terms of her husband’s 
will the Commonwealth Fund, a Hark- 
ness family philanthropic organization, 
received half of the residuary estate. A 
fourth of the residue was left to the 
Presbyterian Hospital and eleven other 
institutions shared the remaining fourth. 
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BANNER YEAR for TRUST GROWTH 


1950 REPORTS SHOW MANY ALL-TIME-HIGH RECORDS 
IN ASSETS AND EARNINGS 


ORE all-time highs in volume of 

trust assets under administration 
and in trust income featured the opera- 
tions of scores of trust departments dur- 
ing the past year. Of the first 200 an- 
nual reports received from banks in the 
United States, Canada, and Australia, 
156 U. S. reports carried some specific 
comment on fiduciary progress. Only 
116 however, reported on the volume 
of assets administered of which all but 
two showed increases, 32 of these having 
reached an all-time high. Gross income 
was noted in only 50 reports, in each 
instance an increase. with 18 cited as 
record highs. Eighteen others, not in- 
cluded in the count of 50. described the 
year’s operations as successful or “satis- 
factory” without giving specific growth 
data. 


It is unfortunate that 32 reports either 
contained no trust department informa- 
tion or gave simply a total asset figure 
with no comparison, comment, or inter- 
pretation. Reticence in reporting trust 
department activities may spring from 
management's opinion that the depart- 
ment is unimportant, that its activities 
were not successful, or simply from ihe 
general secrecy which for too long has 


shrouded the generally high quality of 
trustee achievements. Some reports even 
omit the name of the city where the 
bank is located, an important item to 
an out-of-town reader. 

As one report said: “1950 was a year 
of exceptional industrial effort and busi- 
ness activity .. . throughout the nation, 
a year of crises and stupendous prob- 
lems, a year in which the strength and 
usefulness of our institutions, and their 
ability to rise to the occasion, were put 
to the test.” Another report took modest 
cognizance of the trend of the times and 
the bank’s performance in these words: 

“The mere recital of the figures may give 
the impression that I intend to imply that 
management feels it is responsible for the 


higher volume of deposits, the higher vol- 
ume of loans and the larger earnings this 


year as against other years. We know 
these comparisons primarily reflect the 


times. We have listened to the same story 
from various business concerns for so many 
years now that we cannot avoid the feeling 
and our customers are riding a 
the same wave of inflation.” 


that we 
wave 


(As noted last month (p. 80), part of 
this year’s good showing is the result 
of previous years’ accomplishment in 
building up the will file. Much greater 
interest in Estate Planning and_ the 
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Superb Montage occupies center spread of First National Bank and Trust Co., Tulsa, report 
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forming of estate planning divisions con- 
stitute another major source of new 


business. Finance Forums. which in 
some cases have served as good will 


builders, in others have brought in im- 
mediate new business. while the larger 
principal totals of all Common Trust 
Funds reported indicate greater ease and 
sometimes lower costs in handling small 
and medium sized accounts. Throughout 
the country, pension trusts are growing 
in numbers and in size. and security 
market, tax . 
have added to demand for agency as 


and economic conditions 
well as trust management services. 


Twelve reports were received from 
Canada and Australia, 11 of them noting 
increases in volume of assets adminis- 
tered and 4 citing all-time highs. Only 
one recorded a decrease in volume. Fi- 
duciary net income was reported by 
seven, all showing gains. two of which 
had attained an all-time peak. Excerpts 
from the quotable reports of 144 trust 
reviewed follow in 


institutions geo- 


graphical order: 
ALABAMA 


First NATIONAL BANK OF MOBILE: 


The 
year in the volume of business done, the num- 


ber of new accounts opened, and the profit 
realized. (49: $230,262, 50: $251,011). 


Department completed a_ satisfactory 


First NATIONAL BANK OF MONTGOMERY: 


(Trust department fees amounted to 5.9% 
nearly $100,000—of total earnings, as shown 
by a pie-chart.) 


ARIZONA 


First NATIONAL BANK OF ARIZONA, Phoenix: 


Trust department continued the fine pace 
. . volume of fiduci- 
is at a very 
three 


set in the previous year . 
ary business has increased 
high level necessary to appoint 
additional trust officers. 


VALLEY NATIONAL BANK, Phoenix: 


New high levels of activity and earnings 
were attained in all major departments. The 
trust department, one of the least spectacular 
but most important divisions of the bank, is 
also one of the most rapidly developing 4s 
more and more people of means establish resi- 
dence in Arizona. People with large incomes 
can live here without much regard for local 
income taxes. 
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CALIFORNIA 


CALIFORNIA Trust Co., Los Angeles: 


Since 1945, total trust assets have increased 
108% (Court Trusts 117% and Private Trusts 
106%). During the past year the number and 
value of new trust accounts acquired and wills 
fled with the Trust Company continued at 
the same high level of the past few years. In 
addition to this normal growth, the Trust 
Company acquired the trust business of the 
Whittier National Trust and Savings Bank. 


CitizENs NATIONAL Trust & Savincs BANK 
oF Los ANGELES: 


A larger amount of business, both potential 
and actual, was obtained by our Trust Depart- 
ment this year than in any previous year. 
Especially active was the Escrow Department, 
with fees exceeding those of 1949, 


Security-First NATIONAL BANK OF 
Los ANGELEs: 


Our Trust Department has pioneered in 
developing worthwhile irust business among 
groups once regarded as outside the scope of 
trust activities. Small estates now provide an 
important and expanding part of the Depart- 
ment’s work... . The Trust Department show- 
ed a healthy growth last year. The amount 
of immediate fee business handled, total assets, 
and gross income all were the largest on rec- 
ord. Net income also increased. 
handled by the 
substantially last 


The number of 
Bank 


to the rise in real estate sales activity. Escrow 


escrows 
increased year, due 
fees collected showed a 31 per cent gain, and 
transactions handled by our staff concerned 
real estate valued at approximately $450,000.- 
000. 


Union Bank & Trust Co., Los Angeles: 


Trust department operations for the year 
have produced satisfying results. Trust assets 
have continued at the high level of the previ- 
ous year. Again an increasing number of cus- 
tomers named the bank as executor and trus- 
tee in their wills... 
of personal trust or agency services. 


and availed themselves 


Citizens NATIONAL Trust & Savines Bank, 
Riverside: 


The Trust Department has continued the 
very satisfactory trend which has 


characterized its operations during the past 


growth 


several years. We feel that our Department 
enjoys the confidence and good will of the 
public and the members of the bar. We like 
to emphasize the fact that our trust services 


SOURCES OF OPERATING INCOME 
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Bankers Trust Co., New York 





are just as valuable and just as available: to 
people of modest means as to those of sub- 
stantial means. 


Monterey County Trust & Savincs BANK, 
Salinas: 


The Trust Department is presently adminis- 
tering trust assets valued in excess of $6,000,- 
000. It continues to demonstrate its ability to 
fit in with, and develop business for the com- 
mercial and savings departments, at the same 
time it shows a profit on its own operations. 
The chief source of income is from the hand- 
ling of Estates. There is great opportunity for 
growth in the Trust Department, and such 
additional business can be obtained through 
concerted effort by the Officers, Directors and 
Stockholders. 


NaTIoNAL Trust & Savincs BANK, 
San Diego: 


FIRST 


The Trust Department completed its first 
quarter-century of operation in 1949, During 
1950 its discretionary trust assets reached a 
new high; gross earnings of $222,808 were 
the largest of record: and all types of new 
business continued at a most satisfactory rate. 


The fine record of the department and its 
specialized facilities for the investment of 
funds are a valuable asset to the bank and 
its customers. The value of all trusts is more 
than 35 million dollars and the number of 
wills filed for safekeeping, in which the bank 
is named as executor or trustee, increased 
Trust Fund 
has now been in operation for eight years 
and continues to be a most satisfactory medi- 
um for investment of small and medium trust 
accounts. 


during the year. Our Common 


FIRST NATIONAL BANK and TRUST COMPANY 


of Lexington, Kentucky 
founded 1865 


... will welcome your clients who visit 


our area or come here to live 


W. H. Courtney, 

President 
Joun C. NicHo.s, 

Executive Vice President 
Rosert S. Davis, 

Vice President and Trust Officer 
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LEXINGTON 


HEART OF THE 
BLUE GRASS COUNTRY 





AMERICAN Trust Co., San Francisco: 


Trust business showed satisfactory growth 
with a substantial number of new accounts. 
Gross earnings increased over 1949 but net 
profit was lower as a result of increased ex- 
penses. Our trust services are being used more 
extensively by individuals and corporations 
and an increasing number of California em- 
ployers are utilizing our services in the field 
of pension trusts. 


ANGLO-CALIFORNIA NATIONAL BANK, San 
Francisco: 


Two years ago Anglo took a leading part 
in the establishment of a community trust 
fund to be known by the name of “The San 
Francisco Foundation,” A number of such 
trusts is now being administered in our Trust 
Department and the success and growth of 
the Foundation seem assured. The increased 
activity in all phases of our operations is also 
reflected in the growth of our staff, which 
numbered 1390 at December 30, 1950. 


Bank OF America, N.T.&S.A., San Francisco: 


The benefit of well directed planning was 
evident in last year’s record. Wills in which 
our bank is named executor or co-executor 
are a major source of business for this depart- 
ment. Substantially increased business from 
this source occurred in 1950. This increase 
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was largely the result of a considerable step- 
up, commencing four or five years ago, in the 
number of wills naming the bank. 

By every comparison of service rendered 
and income earned, it was the department’s 
best year. Our Common Trust Fund tripled 
in size, and returned to participants an in- 
come in excess of 4 per cent. The Trust De- 
partment was appointed trustee for numerous 
company pension plans. Use of the living 
trust, investment management, and similar 
services, greatly expanded and, forerunner of 
future business, more wills naming the bank 
were filed than in any previous year. 


Bank oF CatirorniA, N. A., San Francisco: 


The earnings of our Trust Department have 
more than doubled in the past ten years and 
have again shown in 1950 an increase over 
the preceding year. The department has re- 
ceived some 200 appointments during the 
year as executor, guardian, trustee, and in 
other fiduciary capacities. 

Pension trusts and custodian or agency ac- 
counts are two developments of recent years 
which are serving an increasing number of 
persons. 

Of increasing usefulness has been our Se- 
curity Research Department whose enlarged 
personnel and library of statistical informa- 
tion enable us not only to supervise our trust 
portfolios but also to keep under intelligent 
supervision the securities lodged with us in 
agency accounts. 


Crocker First NATIONAL BANK, San 
Francisco: 


Our Trust Department attained a higher 
level of activity in 1950 than in any previous 


La feman 
glemen 


160 East S6thSt.NX22 


CENTRALLY LOCATED IN 
THE ANTIQUE DISTRICT. 


Specializing in the sale of 
PERSONAL PROPERTY 
AT PUBLIC AUCTION 


Entire Estate Furnishings 
or Residuary Effects 


At the Galleries or in the home. 


We are equipped to handle sales 


of any scope in our spacious 


MAIN and SECONDARY GALLERIES 


OUR REPUTATION FOR PROMPT 
AND ACCURATE ACCOUNTING 
can be vouched for by the numerous 
Banks, Trust Companies, Law Firms 
and Individuals for whom we have 
produced satisfactory results. 


Consultations involve no obligations. 


WILLIAM J. COLEMAN 
GEORGE J. ROEDIG 
RICHARD ELLETT 


Auctioneers and Appraisers 
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year. Continued growth was experienced, both 
in the number of Wills probated and the total 
inventory value of the estates. Several import- 
ant corporate appointments were received. A 
gratifying number of customers named the 
bank as Executor and Trustee under Wills. A 
noteworthy community service has been the 
participation of our Trust Department as 
Trustee in development of the San Francisco 
Foundation, a community trust. 


Wetts Farco Bank & Union Trust Co., 
San Francisco: 

Our Trust Department shows a steady in- 
crease in the volume of new business, em- 
bracing agency and private trust accounts 
and administration of estates and trusts under 
wills. Many customers have filed their wills 
with us for safekeeping and we continue to 
urge a periodic review. Interest in pension and 
profit-sharing plans is increasingly active and 
widespread. 


County NATIONAL Bank & Trust Co., 
Santa Barbara: 


Trust Assets over $27,000,000. 


COLORADO 
Cotorapo NATIONAL BANK, Denver: 


The (trust) operating results have been 
most satisfactory and considerably higher than 
in past years ... The active assistance of our 
stockholders is again requested in order that 
this most important part of the bank’s services 
may become even better known and more 
widely used. 


CONNECTICUT 
First NATIONAL BANK & Trust Co., 
Bridgeport: 

Our Trust Department can again report a 
year of continuous growth and profit. 
Hartrorp NATIONAL BANK AND Trust Co., 

Hartford: 


The Trust Department continued to grow. 
The assets held and administered are large 
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LINCOLN ROCHESTER 


TRUST COMPANY 
Rochester 3, N. Y. 


to serve you in and around 


Rochester, N. Y. 


Member Federal Deposit Insurance Corporation 


and the earnings from this source have been 
considerable. (Partly) because of the larger 
trust income the gross income of the bank 
increased 32%. 


Union AnD New Haven Trust Co., 
New Haven: 


Trust Department fees (’49: $300,567, ’50: 
$336,318) provided our third largest source 
of income, following loans and security hold- 
ings. Funds in care of the Trust Department 
stood ai $112,737,335 as compared with $107,- 
472, 343 at the previous year-end. 


StamMForD Trust Co., Stamford: 


The number of estates and the volume of 
trusts being administrated continues at a high 
level, indicating increased public recognition. 

. . department new business reached a new 
high . . . department assets gained $5,560,026 
of which $3,495,585 resulted from the merger 
of the Home Bank’s Trust Department . 
present aggregate $30,732,341. 


TorRINGTON NATIONAL BANK AND Trust Co., 
Torrington: 


The activities of the Trust Department have 
shown substantial growth from year to year. 


CoLoniAL Trust Co., Waterbury: 


The number of Trust Department accounts 
(more than 700) again increased .. . assets 
have a book value in excess of $51 million. 
New business activities have been stepped up 
during the year through radio, newspapers, 
pamphlets and personal contacts. In antici- 
pation of a wider interest in pension plans 

. an experienced pension consultant was 
added to the staff. We also retained the 
services of a leading New England actuarial 
firm for advice and the preparation of pre- 
liminary cost calculations for firms consid- 
ering the establishment of pension plans. . 
Common Trust Fund “A” has grown in value 
during the year and now has 238 accounts. 


DELAWARE 


(Equitable Trust Co. of Wilmington reports 


OFFICES 


Member Federal Reserve System 
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as of April 30th, and will be reviewed at that 
time). 


Security Trust Co., Wilmington: 


Net bank earnings are the best recorded 
in recent years due largely to a higher level 
of deposits together with excellent earnings 
by our Trust Department. 


Witmincton Trust Co., Wilmington: 


Trust Department earnings in 1950 were 
most favorable. Out-of-state business coming 
to us is of sizable proportions and is growing 
in volume. 


WASHINGTON, D. C. 
AmerRICAN Security & Trust Co.: 


The steady growth of the Trust Depart- 
ment continued, and new business amounted 
to approximately $27,000,000. Assets in excess 
of $215,000,000 are now administered in the 
personal trust division. Gross earnings of the 
Trust Department were $521,143 (compared 
with $470,789 in 1949). Our cooperative work 
with attorneys and life insurance underwriters 
in the field of estate planning was continued 
and the number of new will appointments was 
most satisfactory. We administer sub- 
stantial funds in the retirement plan field... . 
Progress continued in the adjustment of com- 
pensation on accounts being administered 
under inadequate fee arrangements, and our 
customers have been most considerate in their 
recognition of facts concerning increased costs 
and the justification for additional compen- 
sation... . The creation, as of February 28, of 
a discretionary Common Trust Fund . . . is 
very helpful in carrying out our policy of 
making trust services available to all. 


Tue Riccs NATIONAL BANK: 


Our Trust Department (Trust Assets $82,- 
038,225 compared with $72.4 million a year 
ago) continues to render important and skilled 
service to an ever widening clientele. Its as- 
sets at the close of the year . .. were the 
largest since the department was established 

. with a satisfactory return to the institu- 
tion. Great satisfaction has been expressed 


to the administration of the bank by the cli- 
ents of this department. 


WasHincton Loan & Trust Co.: 


The Trust Department had a very satisfac- 
tory year during 1950. Many new estates, 
trusts, and agencies were received. On July 
31, 1950, a Common Trust Fund was estab- 
lished. 


FLORIDA 
Security Trust Co., Miami: 


New accounts in which Security Trust Co. 
acted as executor and/or trustee were more 
than twice as great in 1950 as in 1949. Will 
appointments exceeded the 1949 volume by 
112% in the number of wills and by 229% 
in dollar volume of the estate assets. 

7 
GEORGIA 
THE First NATIONAL Bank, Atlanta: 


Your Trust Department had one of its best 
years and is handling more active accounts 
than ever before. . . . Substantial increase in 
new wills and trust instruments naming our 
bank as executor and trustee. 


Futton NATIONAL BANK, Atlanta: 


The growth of the Trust Department con- 
tinues. Though the administration of trusts 
and estates continues as the major function, 
our investment management Agency Service 
is becoming quite popular with busy business 
and professional men and women. Other grow- 
ing phases of our work are: trustee or agent 
for charitable, religious, and educational in- 
stitutions; trustee of pension funds; transfer 
agent for stock issues. . . . Directors and Com- 
mercial Banking Officers, as usual, assisted 
the Trust Officers in their active solicitation 
of new business. 


Trust Company oF GeorciA, Atlanta: 


All departments of your company showed 
improvements over 1949. The Trust Depart- 
ment and the Factoring Division, in terms of 
gross revenue and net profits, reached an all 
time high. 





FOR 


California Property 


ANCILLARY SERVICE 


is available at the oldest independent 


trust company in the Pacific Southwest 





TITLE INSURANCE AND TRUST COMPANY 


433 South Spring Street, Los Angeles 13 
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ILLINOIS 


AMERICAN NATIONAL BANK & Trust Co., 
Chicago: 


1950 witnessed a continuation of the steady 
growth of our Trust Department, both in the 
Personal and Corporate Trust Divisions. . . . 
The aggregate asset value of wills placed on 
file was substantially higher. . . . The number 
of individuals who, in collaboration with their 
attorneys and insurance advisors, utilized our 
estate planning service, required an expan- 
sion of personnel in this division . . . a sub- 
stantial increase in the volume of custodian 
management accounts ... a further increase 
in the number of corporations and municipali- 
ties served as trustee and as paying agent... 


“volume of land title trusts also increased. 


Cuicaco TitLe anp Trust Co., Chicago: 


A reduction in our charges for handling 
land trusts has resulted in an increase in the 
volume of these trusts. 


City NATIONAL Bank & Trust Co., 
Chicago: 


The Trust Department actively administered 
more estates than in any other year. ... 
Estate planning results in a constantly grow- 
ing list of new designations of the bank as 
executor and trustee. .. . The Common Trust 
Fund is proving of steadily increasing value 

stock transfer business increased sub- 
stantially. 


CONTINENTAL ILLINOIS NATIONAL BANK & 
Trust Co., Chicago: 


Satisfactory growth in the number of pen- 
sion plans administered. . . . Greater numbers 
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300 Main Street 
Stamford, Connecticut 


Member ‘Federal Deposit insurance Corporation 





199 








of customers and shareholders have named 
this bank as executor and trustee. . . . Agency 
and safekeeping business continued in good 
volume. New appointments were re- 
ceived as transfer agent, registrar of stock, 
and dividend disbursing agent. . . . The Com- 
mon Trust Fund enables the Bank to pro- 
vide trusts of moderate size with better in- 
come and increased diversification of invest- 
ments. 


First NationaL BANK, Chicago: 


Assets entrusted to our management are 
greater than at any previous time. Accelerated 
business activity has increased appointments 
as Indenture Trustee and new Transfer and 
Registrar accounts. . . . We were named 
Trustee in a number of substantial Pension 
Plans. . - . Our Personal Trust and Probate 
business has been substantially increased. .. . 
Remittances from our Trust Department reach 
persons in every State and in sixteen foreign 
countries. . Our statements to trust cus- 
tomers have been simplified as a result of 
the installation of new tabulating equipment 
and comments of beneficiaries have been uni- 
formly favorable. 


Harris Trust & Savincs Bank, Chicago: 


Our Trust Department has completed an- 
other year of substantial growth in fees earned 
and new business acquired, and has operated 
all Divisions at a profit. The Corporate Divi- 
sion again reached an all time high in the 
amount of bonds outstanding under corporate 
trusteeships. We enthusiastically wel- 
come the opportunity to cooperate with the 
Midwest Stock Exchange in the financial de- 
velopment of our area. The Personal Division 
again records a year of growth in business 
actively placed on our books and in appoint- 
ments for future business. . . . We have car- 
ried on an intensive campaign setting forth 
our views to many customers and interested 
friends on the handling and investment of 
pension and profit sharing funds. Our efforts 
resulted in a substantial volume of new busi- 
ness and a great amount of good will. 


LaSatte NationaL Bank, Chicago: 


As a result of contracts entered into with 
the Metropolitan Trust Co., and the Trust 
Company of Chicago, the volume of business 
of the Trust Department has greatly expanded 
during the year. We were able to make neces- 
sary increases in our trust staff through the 
employment of experienced personnel of the 
two companies. The broadened base of the 
Trust Department has brought a greatly in- 
creased flow of new business. 


Tue NortHern Trust Co., Chicago: 


In 1950 the department again experienced 
a satisfactory year, with a substantial amount 
of new business. Many are finding the 
living trust particularly helpful, providing both 
present management and future disposition of 
their property. . . . Trusts and investments ad- 
ministered include closely-held family corpo- 
rations and city and farm real estate. 
Growth occurred in the business of the Agency 
Division. . . . The bank was named as trus- 
tee under a number of new pension and 
profit-sharing plans. 


INDIANA 
AmerICAN NATIONAL BANK, Indianapolis: 


An increasing number of individuals and 
business concerns employ the services of our 
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Trust Department, particularly in investment 
agency accounts, and the administration of 
estates, and with respect to pension and profit- 
sharing retirement plans. Because of the heavy 
burden of taxes and the changes in tax laws 
many have taken advantage of the estate 
counselling service. 


InpIANA Trust Co., Indianapolis: 


The Trust Department actively administered 
more estates than in any other year. Estate 
planning service results in a constantly grow- 
ing list of new designations of the Company 
as executor and trustee. The volume of agency 
accounts, pension trusts and custodian ser- 
vices increased substantially. 


AMERICAN Trust Co., South Bend: 

The year was marked by a substantial in- 
crease in the volume of business in the Trust 
Department. 


NATIONAL Bank & Trust Co., South Bend: 


Most active year in Trust Department’s his- 
tory. Volume of assets ($19 million compared 
with $18.2 million last year) and gross in- 
come (67% above 1949) was all-time high. 








Income Collections for Clients of 
Personal Trust Department 


TOTALS IN 
MILLIONS 








MARYLAND 


SALTIMORE NATIONAL BANK, Baltimore: 


The Trust Department showed a substantial 
growth in the acquisition of new business 
from all fields of trust, fiduciary, and agency 
services, and in the total volume of trust 
business administered. 


MaryYLAnp Trust Co., Baltimore: 


For 31 years our Trust Department has 
maintained a steady growth and for the year 
1950 the earnings of the Department were 
particularly gratifying. 


Seconp NATIONAL BANK, Cumberland: 


The Trust Department is gaining in favor 
as trustee and executor. Confused by uncer- 
tainty, more people are turning to the Bank 
for the care and management of their securi- 
ties, 


MASSACHUSETTS 


Boston Sare Deposit & Trust Co., Boston: 


Revenue from compensation on trusts and 
custodian accounts showed a good increase 
over 1949. Compensation for our services as 
executor was lower—this fluctuates widely 
from year to year. Increase of approximately 
5% in the amount of business handled by 
our Trust Department a net gain of 
$30,658,000. Common Trust Fund “A” has 











vehicle for man. 
m@aller trusts. Addi- 
rchased by 199 
of participating 
to take advantage 
it possible for 
3 of certain trusts 
(which) greatly 


proven to be a most suit 
aging the investment of 
tional units have been 
trusts bringing the nu 
trusts to 867. We were al 
of legislation which 
trustees to register secur 
in the name of a nomi: 
expedites transfers and sffs and handling of 
dividends. . . . Accelerate” volume of security 
trading and extra dividend disbursements re- 
sulted in increased activity in our Corporate 
Trust Department. 












STaTE Street Trust Co., Boston: 


(Assets under administration) 


as Trustee $152,524,931 
as Executor and 
Administrator 6,918,068 


Agent in the management of investments 
and other property with book value in excess 
of $58,000,000. Other agencies including cus- 
todianships of Investment Trusts, total approx- 
imately $435,000,000. 


Unitep States Trust Co., Boston: 


Our Trust Department furnished the major 
portion of the increase of $29,000 in “other 
operating income.” Assets of the department 


are now $15,163,929. 


Mautpen Trust Co., Malden: 


A steady growth in our trust and agency 
business put the assets of this department 
over $5 million for the first time. Income from 
this department is becoming an important 
factor in our earnings. 


AGRICULTURAL NATIONAL BANK, Pittsfield: 


Trust resources (increased to) $25,256,563. 


PittsFIELD NATIONAL Bank, Pittsfield: 


Our Trust 
satisfactory earnings. 


Department continues to show 


SPRINGFIELD SAFE Deposit & Trust Co., 
Springfield: 
Trust ReEsSOURCES 


Real Estate Loans $ 1,033,068 


Sonds 11,951,047 
Stocks 21,012,877 


Real Estate 


Miscellaneous 


1,614,016 
676,942 
Deposits in 
Savings Banks 
Nat'l. Banks & Trust Cos. 


Trust LIABILITIES 


556,375 


1,399,515 


On Trust Accounts $34,148,211 


Income 488.043 
As Executor, Administrator, 
ete. 3.607.587 


On Agency Accounts $ 7,073,544 


Union Trust Co., Springfield: 


Trust Department resources are up from 
$20,413,736 in 1949 to $20,684,124 in 1950. 


Worcester County Trust Co., Worcester: 


Trust Department operations continue to be 
profitable showed further growth 
more than $82 million in Trust and Safekeep- 
ing Departments ($80 million in 1949) ...a 
study of operating procedures is expected to 
streamline operations and more emphasis will 
be placed on this part of our business in our 
advertising and new business effort. 
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MICHIGAN 


Ann Arsor Trust Co., Ann Arbor: 


Trust operations for 1950 showed a sub- 
stantial increase and the company’s volume 
of business has reached a new high . . . .ap- 
proximately 500 trust accounts have authorized 
Trust “AY 


investment in the (Composite) 


Fund. 
Bay Trust Co., Bay City: 


39 new accounts totalling $1,750,000 bring 
under administration to 401. 
(with) book value $16,355,398 
value of approximately $26 


total accounts 
Trust 
(have) 


million. 


assets 


market 


NATIONAL BANK OF Detroit, Detroit: 


Trust Department has materially expanded 
by pension fund accounts, and by new and 
other corporate and 


additional volume of 


personal trust and agency business. 


NEW JERSEY 
Campen Trust Co., Camden: 


Trust Department is the oldest operating 
trust departmet and one of the largest in the 


State. (Total earnings up from 1949.) 
Trust Company or New Jersey, Jersey City: 


Total assets of the Trust Department at the 
year-end were $30,761,157. 


Montciairn Trust Co., Montelair: 


Trust Department continues to grow 
assets under administration had a book value 
$33,000,000, the highest point of 
record . . . we know of nearly 1,100 people 
who have named us in some capacity to act 
their wills. 


of nearly 


under 


NEW YORK 


Manuracturers AND Trapers Trust Co., 


Buffalo; 


Trust Department continues to show sub- 


stantial growth. Services of Estate Planning’ 
Department appear to be effective. 


For 
ANCILLARY SERVICES 


TEXAS 


BANK OF THE MANHATTAN Co., New York: 


The business of the Trust Department has 
shown substantial growth. 


BANKERS Trust Co., New York: 


Our personal Trust business increased in 
1950, and income was somewhat higher. The 
aggregate value of estates in which we quali- 
fied as executor or administrator was more 
than twice our average during the past ten 
years. Our pension trust business continued 
to expand . . . also our investment advisory 
service for individuals and corporations. 

We are availing ourselves of the wider invest- 
ment scope authorized by the new law... . 
We established our Legal Common Fund B 

and feel that our common funds will 
continue their steady growth. The corporate 
trust department maintained income 
equal to “49 despite large non-recurring *49 
fees. 


gross 


THe CuHase NatIonaL Bank, New York: 


Personal Trust division reported the highest 
earnings in ten years with a larger volume ot 
business. A Legal Common Trust Fund was 
inaugurated October 1, supplementing the Dis- 
cretionary Fund which on October 31 had 
360 participating trusts. The custody, invest- 
ment service and corporate divisions all show- 


ed growth. 
CuemicaL Bank & Trust Co., New York: 


Personal Trust Department received an in- 
creasing number of new appointments for ad- 
ministration of estates, trusts, and investment 
Business of the Corporate 
1949 figures. 


agency accounts. 


department exceeded 


City Bank Farmers Trust Co., New York: 


New estates are much in excess of a year 
ago. A substantial number of new wills 
were deposited with us. Custodian Manage- 
ment business, Pension Trust business (show) 
a substantial The Corporate Trust 
division is far ahead of last year... . 4 A Legal 
Trust Fund has supplemented the 
Discretionary. 


growth. 


Common 


* 


76th Year of Dependable, Personal Service 


FIRST NATIONAL BANK in Dallas 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Marcu 1951 


COMMERCIAL NATIONAL Bank & Trust Co., 
» New York: 


The Personal Trust Department has shown 
growth during the year. In the Corporate 
Agency Department new appointments .. . 
have been received. 


Fipuctary Trust Company or New York: 


Gross and net Trust income were ahead of 
1949, 


GUARANTY Trust COMPANY OF NEw York: 


Trust Department commissions were $1,- 
053,000 more than in the preceding year, re- 
flecting in part increases in fees to compen- 
sate for higher operating costs. Our First 
Legal Common Trust Fund was established 
(supplementing the Discretionary) . . . Pen- 
sion Trust and Stock Transfer divisions have 
received many important appointments .. . 
and the other divisions have shown satisfac- 
tory growth. 


InvinG Trust Co., New York: 


Volume of business done by the Personal 
lrust Division . continued to increase as 
did the volume of the Corporate Trust divi- 
sion. 


MANUFACTURERS TrUsT Co., New York: 


Many new and desirable will appointments 

. on August 1 we established a Legal Com- 
mon Trust Fund supplementing the Discre- 
tionary Fund established in 1949 . . . have 
gained our fair share of available Corporate 
Trust business. 


(To be continued next month\ 








Capital -------+.-----.- $ 4,137,500.00 
Surplus and Undivided Profits - $16,070,431.99 


WILMINGTON 


TRUST COMPANY 
Wilmington. Delaware 
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CURRENT LITERATURE NOTES 


Employee Benefit Plans in Operation 


JAY V. STRONG. Bureau of National Affairs, 
Inc., Washington, D. C. 348 pp. $5.00. 


Based on a nation-wide survey of 923 
companies employing nearly 6,000,000 
people, this volume represents an ana- 
lytical study of the opinions of employ- 
ers who have had considerable experi- 
ence with employee benefit plans. It 
deals with the basic problems in determ- 
ining the type of program that should be 
adopted by a particular company. While 
the chapter headings — objectives, pro- 
visions, financing, related benefits, etc. 
— might indicate traditional coverage of 
the subject, the text reveals the results 
of actual operation of the various al- 
ternatives which have too often in the 
past been discussed in vacuo. Numerous 
tables present a statistical anaylsis of 
the major provisions of the plans re- 
viewed. The book is clearly a “must” for 
those counseling or considering the adop- 
tion of retirement plans. 


C. P. A. Law Review 


JOSEPH L. FRASCONA. Richard D. Irwin, 
Inc., Chicago. 986 pp. $10. 


This volume is designed to aid ac- 
countant candidates to pass the commer- 
cial law portion of the semi-annual C.PA. 
examinations. Subjects include wills, es- 
tates, trusts, agency, contracts, bailments, 
sales, partnerships, corporations, nego- 
tiable instruments, security, bankruptcy 
and insurance. To each chapter there is 
appended a selection of previous examin- 
ation questions and answers, as well as 
provocative problems. 


The Stock Market 


GEORGE L. LEFFLER. The Ronald Press, 
New York. 580 pp. $6.50. 


This study of the functions and opera- 
tions of the stock market as it is today 
should be of value to investor, trader and 
student. All elements of investing and 
trading are discussed and the technical 
factors that affect stock prices are anal- 
yzed. Special emphasis is placed on the 
relations between government and the 
securities business, and attention is given 
the economic functions performed by the 
markets and their place in our economic 
life. 


Handbook of Personnel Forms and 

Records 

EILEEN AHERN. American Management As- 

sociation, New York. 227 pp. $3.50. 

This handbook should be of value to 
any who are responsible for establishing 
and keeping personnel records. More than 
150 pages are devoted to reproductions 
of selected forms currently in use, with 
analytical copy that emphasizes the con- 
tent of each type of form, spotlighting 
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the underlying objectives and principles 
governing personnel work. All types of 
forms are covered. 


Canadian Almanac and Directory, 

1951 Edition 

Edited by Jeaneret and Logan. Copp Clark Co., 

Ltd., Toronto. 838 pp. $8.50. 

Invaluable to anyone with continuing 
interests in Canada, this Directory, now 
in its 104th year, covers a long list of 
subjects. It includes data on banks, trust 
and loan companies (mergers, changes, 
head office officials, branches and branch 
managers), accountants, insurance com- 
panies (new in 1951 ed.), tax legislation, 
magazines and newspapers, transporta- 
tion and postal information. 


Tax Savings in Real Estate Transac- 
tions 


Bureau of Analysis, Davenport, Iowa. 98 pp. 
$5.00. 


This unique book, up to date with the 
1950 Revenue Act, offers guidance on the 
tax factors involved in handling real 
estate, illustrated by examples. Citations 
are given to support each tax saving 
suggested. Publication was sponsored by 
the National Institute of Real Estate 
Brokers. 


The book treats tax saving methods 
according to the type of transaction, such 
as sales, purchases, exchanges, leases, 
defaulted mortgages and other classifi- 
cations. It should prove extremely use- 
ful. 


Scott Supplement 


The 1951 pocket supplement to Scott 
on Trusts has made its appearance. It 
includes citations to more than 6,500 new 
cases not contained in the original four 
volumes, and in addition presents dis- 
cussions of many important questions 
which have arisen in the decade since 
publication of the treatise. Little, Brown 
& Co. of Boston are the publishers. 


ARTICLES 


Marital Deduction Provisions of 
Trusts 


A. JAMES CASNER. Harvard Law Review, 
February 1951. 


This article is based in part upon an 
address before the Mid-Continent Trust 
Conference held in St. Louis in Novem- 
ber. Emphasizing the drafting of pro- 
visions to achieve the estate tax marital 
deduction, the paper sets forth suggested 
clauses under the following main heads: 
I. amount given to trustee; II. preserv- 
ing deduction if order of deaths cannot 
be established; III. disclaimer permitting 
reduction or elimination of marital de- 
duction gift; IV. disposition of income; 
V. disposition of principal. 


Common Disaster Provisions 


L. WILLIAM SEIDMAN. Taxes, February 
1951. 


Where the common law or the Uniform 
Simultaneous Death Act prevails, the 
estate tax marital deduction will be lost 
if the testator and his spouse die under 
circumstances making it impossible to 
prove who survived because under the 
former rule there is no presumption of 
survivorship while under the Act the 
presumption is that the testator sur- 
vived. Inasmuch as proof of survival of 
the spouse-beneficiary is essential to se- 
curing the marital deduction, it becomes 
important to cover the matter by explicit 
provisions in the will. Whether or not 
the statutory presumption should be re- 
versed will depend on the relative sizes 
of the estates of the spouses concerned if 
the maximum tax advantage is sought. 
Even though the testator may be satisfied 
with the devolution called for under the 
applicable law, it is desirable to spell it 
out in the will in order to avoid litigation 
over the very question of the sufficiency 
of evidence to establish survivorship. 


Tax Accounting Period of Deceased 
Partner 


GEORGE B. LOURIE & ARNOLD R. CUT- 
LER. Journal of Accountancy, February 1951. 


The problem of reporting a partner’s 
income in the year of his death is ag- 
gravated where he and the partnership 
are on different taxable year bases. Ap- 
plication of the Henderson case decided 
in 1946 is discussed as an equitable solu- 
tion in some situations but not applicable 
to all. A crucial point is whether or not 
the business of the partnership is in fact 
continued beyond the death of the part- 
ner. 


Gifts for the Benefit of Minors 


AUSTIN FLEMING. Michigan Law Review, 
February 1951. 


The split-income and marital deduction 
privileges offered by the 1948 Revenue 


‘Act have given new impetus to gifts to 


children and grandchildren. In order to 
achieve income and estate tax savings, 
as well as obtain the benefit of the annual 
gift tax exclusion, the gift must be com- 
plete and of a “present interest.” The 
first portion of this article examines the 
extent to which it is possible to attain 
these objectives in the case of gifts to 
or for a minor. Then the author con- 
siders the application of these objectives 
to specific subject matters of a gift: 
money (in form of cash, checks, deposits, 
trusteed savings accounts), savings 
bonds, stocks, insurance, real estate, 
trusts. The conclusion is that under pres- 
ent law such gifts are frequently doomed 
to tax failure and disappointment. 
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OTHER ARTICLES 


Charitable Foundations and Related 
Matters under 1950 Revenue Act, by 
Berrién C. Eaton, Jr.: Virginia Law 
Review, Jan. & Feb. 

Employee Stock Options under Rev- 
enue Act of 1950, by Charles S. Lyon: 
Columbia Law Review, Jan. 


Redemption of Stock to Pay Death 
Taxes, by Harold O. Love: Taxes, Feb. 

Rule against Perpetuties (in Tennes- 
see) by Harold C. Warner: 
Law Review, Feb. 

Survey of Voluntary Employee Benefit 
Plans: The Spectator, Feb. 

Business Life Insurance Values, by A. 
Jack Nussbaum, /bid. 
1949-50 Survey of New York Law: 


New York University Law Review, Dec. 


T ennessee 


DIRECTORY OF PUBLICATIONS CITED 


Columbia Law Review: Morningside 
Heights, New York 27; $1. 
Harvard Law Review: Cambridge, 


Mass.; $1. 

Journal of Accountancy: 270 Madison 
Ave., New York 17; 60c 

Michigan Law Review: Ann Arbor; 

N.Y.U. Law Review: Washington Sq., 
New York 3; $3. 

Spectator: Chestnut & 56th Sts., Phil- 
adelphia 39; $3. (annually). 

Tennessee Law Review: 720 W. Main 
St., Knoxville 16; $1. 

Taxes: 214 N. Michigan Ave., Chicago 
1: 50c 

Virginia Law Review: Charlottesville, 
Va.; $1.25 


Decedent’s Income 
(Continued from page 177) 


effective date of the extensive changes 
made by the Revenue Act of 1942 in 
the determination of net income of a 
trust or estate. The decided cases appear 
in accord on the principle that prior to 
the Revenue Act of 1942 the estate could 
not deduct payments made for family 
allowance.! The cases have generally 
held the widow not subject to income 
tax upon receipt of the allowance? al- 
though some doubt was cast upon this 
conclusion by a memorandum opinion 
of the Tax Court in 1943.8 


The position of the Commissioner of 


1Title Insurance and Trust Co., Executor (1932) 
25 B.T.A. 805; Estate of Charles H. Franklin 
(1941) 43 B.T.A. 598; Caroline Thornton Carson 
(1949), Tax Court Memo, CCH Dec. 17,427(M), 
1949 P.H. Mem. Dec. 49,295. 


*Buck v. McLaughlin (1931, C.C.A. 9th) 48 F. 
(2d) 135. 


®Blanche M. Haines (1943), Tax Court Memo, 
2 TCM 257, 1943 P.H. Mem. Dec. 43,279. 
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Internal Revenue reflects the difficult 
legal problem involved. Regulations 111, 
Section 29.162-1 provide that payments 
of family allowance are not deductible 
by the estate “except to the extent that 
under the principles of Section 29.162-2 
such allowance is taxable to the widow.” 
This merely rephrases the question; it 
does not solve the problem. 

The following conclusions may be 
drawn: 


1. The leading case of Buck v. Mc- 
Laughlin* holds that the family allow- 
ance is not taxable to the widow. Al- 
though the Court’s reasoning appears 
specious under the more highly develop- 
ed tax concepts of twenty years later. 
the conclusion is probably still accept- 
able law unless a different conclusion is 
required by the changes made in the 
Revenue Act of 1942. 

2. The decided cases all agree that 
the family allowance is not an income 
tax deduction for the estate. We may be 
assured that the Commissioner of In- 
ternal Revenue will stoutly maintain this 
position unless it is established that such 
payments do constitute taxable income 
to the widow. 


3. The Revenue Act of 1942 so 
changed many of our basic prior con- 
cepts of deductibility and taxability of 
distributions by estates and trusts that 
it is not safe to make an unqualified 
statement as to the status of family al- 
lowance under the present law. In many 
instances it will be desirable to adopt 
the position most favorable to the par- 


4See footnote 2. 


ticular taxpayer and await further de- 
velopments in the interpretation of the 
law. 


Death of Installment Obligee 


A disposition of an installment obli- 
ation is, under Sectien 44(d), a realiz- 
ing transaction which terminates contin- 
ued deferment for income tax purposes 
of gain on the sale. 


The transfer of an installment obliga- 
tion upon death of the obligee to his 
executor or other successor in interest 
is included among the dispositions re- 
sulting in immediate realization of tax- 
able income. However, the statute and 
Regulations Section 29.44-5 provide that 
if the executor or other successor of de- 
cedent files with the Commissioner a 
satisfactory bond, the person receiving 
the payments on the obligation may con- 
tinue to report them as decedent would 
do if he were still living. 1 should add 
there are numerous specific and quite 
onerous conditions in connection with 
providing a bond that will satisfy the 
Commissioner’s requirements. 


& 4 @& 


Private Trusts Reported 


For the first time the California State 
Banking Department has published fig- 
ures on the amount of private as well as 
court trusts administered by state banks 
and trust companies. The figures as of 
June 30, 1950, were $1,361.874,000 for 
private trusts (including corporate) and 
$213,100.000 for court trusts. 
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ASSETS — Protection — Bond Re- 
quired of Executor Though Will 
Dispensed with Same 


New York—Surrogate’s Court, Westchester Co. 
Matter of Crow, N.Y.L.J., Feb. 21, 1951. 


Testator excused the two persons whom 
he appointed as executors from giving 
bond. A beneficiary objected to the ap- 
pointment of one of the named executors 
on various grounds, one of which was 
that his circumstances were such as not 
to afford adequate security to the per- 
sons interested in the estate. 


HELD: Objections dismissed and exe- 
cutors appointed but, despite the pro- 
vision in the will dispensing with the 
filing of a bond, the executor whose ap- 
pointment was contested must file a bond 
because his financial circumstances do 
not afford adequate security. 


ASSETS — Administration — Prop- 
erty Subject to Contract not In- 
cluded in Estate 


Washington—Supreme Court 
In re Bodvin’s Estate, 137 Wash. Dec. 815. 


The beneficiaries under the will of 
Peter Bodvin petitioned the Probate 
Court to require the executor to inven- 
tory the proceeds of a real estate con- 
tract as part of the estate. The testator, 
in unsound health and requiring constant 
care by his sons and daughters, made 
arrangements to move to the home of his 
son Leo, and transferred to Leo his in- 
terest in a contract to sell real estate, 
upon which there was an unpaid balance 
of $3800. Leo signed a contract to pay 
all expenses for the testator’s care during 
the remainder of his life and upon his 
death, after allowing a liberal amount 
for the expenses of the testator, to pay 


the balance in equal shares to the testa- 
tor’s children, including Leo. 


Leo performed his agreement to care 
for his father. Testimony was presented 
that the contract had been rescinded and 
a new agreement entered into by the 
terms of which Leo would retain the real 
estate contract without being required to 
distribute the proceeds of the estate re- 
maining at the time of Peter’s death, 
and that Leo would be eliminated as a 
beneficiary under testator’s life insur- 
ance policy and under his will. Leo was, 
in fact, eliminated as a beneficiary of 
the life insurance and the testator exe- 
cuted a new will which recited that Leo 
had been provided for and no bequest was 
made to him. The petitioners introduced 
some testimony, tending to show that the 
testator may not have had the mental 
capacity to rescind the contract and enter 
into the second agreement. The trial 
court denied the relief prayed for in the 
petition. 

HELD: Affirmed. The real estate con- 
tract was assigned to Leo in trust. The 
testator reserved no interest therein but 
only the right to designate the bene- 
ficiaries of any trust funds remaining at 
the time of Peter’s death. The residuary 
clause of the will could not be regarded 
as such designation as it purported only 
to dispose of property of the estate. The 
real estate was not a part of the testa- 
tor’s estate, nor would it become a part 
of the estate even if the power of ap- 
pointment had been exercised by means 
of a provision in the will. 


The duty of the trustee to perform the 
trust could not be enforced by requiring 
him to pay the balance into the estate, 
since it was not an asset of the estate 
and was not chargeable with the costs 
and debts of the estate. If petitioners 
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RECENT FIDUCIARY DECISIONS 


have any right to the und™pended pro- 
ceeds of the real estate con@act it is not 
as beneficiaries under the “will but as 
beneficiaries under the contract, assum- 
ing that the contract was in effect at the 
time of the testator’s death, a question 
which the court did not decide. In either 
event, the petitioners would not be en- 
titled to an order requiring the executor 
to bring additional assets into the estate. 


DISTRIBUTION — Gift of Deceased 
Class Member’s Share of Trust In- 
come to His Child or Children Held 
Vested 


Illinois—Supreme Court 
Dyslin v. Wolf, 96 N.E. (2d) 485. 


Testator created a trust which was to 
terminate upon the death of the last to 
die of all his children. Income was to go 
to the testator’s children in equal shares 
except that “if any of my children shall 
have died before my death, or shall die 
after my death, leaving a child or chil- 
dren surviving, then it is my will that 
said trustee ... pay the said child or 
children, equally among them, the share 
the parent would have taken if living.” 

A daughter, one of testator’s five sur- 
viving children, died leaving two sons. 
One of said grandchildren of testator 
subsequently died leaving three surviving 
children. Three children of testator are 
living. A suit was filed to construe the 
quoted clause of the will and the other 
of said grandchildren claimed he was 
entitled to all of the income to which his 
mother would have been entitled if living. 

HELD: The single contingency that a 
grandchild must survive his parent hav- 
ing been fulfilled, said deceased grand- 
child’s interest in the trust income be- 
came vested in him at the time of his 
mother’s death and descended at his death 
to his children. There was no indication 
of an intent that there should be any 
rights of survivorship as between testa- 
tor’s grandchildren. The doctrine of im- 
plied cross remainders was held not ap- 
plicable. The construction adopted was 
supported by the presumption testator 
intended to dispose of his entire estate 
by his will. Dyslin v. Wolf, 96 N.E. (2d) 
485, Ill. Sup. Ct. 


DISTRIBUTION — Procedure for 
Awarding Estate to Commonwealth 


Pennsylvania—Supreme Court 
Davis Estate, 365 Pa. 605. 


Decedent died intestate, without known 
heirs, on February 17, 1948. An alleg-d 
half brother appeared at the audit and 
claimed the estate, but he failed to pro- 
duce a fair preponderance of credible 
evidence of his kinship, but his claim was 
not dismissed. The lower court awarded 
the fund to the Commonwealth under 
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] Section 12 of the Intestate Act of 1947, 


but gave claimant the privilege of claim- 
ing the fund from the Commonwealth 
by the production of further evidence. 
Claimant appealed. 


HELD: Decree vacated. Section 12 is 
merely a procedural section and cannot 
be made the basis of an award. It is 
Section 3(6) which provides that the 
Commonwealth shall take as an heir 
where there are no first cousins or other 
closer relatives. Moreover to preserve to 
claimant (or anyone else) the :right to 
claim the fund from the Commonwealth, 
the award should be to the Common- 
wealth as custodian under Section 1314 
of the Fiscal Code. The lower court in 
its discretion may make the award to the 
Commonwealth as heir or as custodian. 


GUARDIANSHIP — Grandchild of In- 
sane Person Entitled to Partition 
of Estate Prior to Death of Ward 


Tennessee—Supreme Court 
Rolan v. Connatser, 234 S.W. (2d) 842. 


Defendant was appointed guardian of 
an insane person. His ward’s estate in- 
cluded two valuable farms and other as- 
sets. The ward had been confined to an 
institution for 35 years. By next friend, 
she filed a bill to compel defendant to dis- 
close all of the assets coming into his 
hands as guardian and to account for 
them. 


The only grandchild and next of kin of 
the ward filed an intervening petition, 
alleging that she was badly in need of 
funds and asking that the court dis- 
tribute to her for her support a reason- 
able portion of her grandmother’s estate. 
Defendant demurred to the intervening 
petition upon the grounds that it present- 
ed a separate and antagonistic cause of 
action to the original bill and that plain- 
tiff was not entitled to support from the 
estate. The demurrer was overruled. 

HELD: Affirmed. The intervening pe- 
tition presents matters germane to the 
issues in the original bill. Consequently 
there is no merit in the contention that 
there is multifariousness in the pleading; 
antagonistic causes of action, etc. 

The statutes provide that any “child” 


a — a 
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of a lunatic may be provided for out of 
the estate by the guardian. They further 
authorize the court, in cases where the 
lunatic has made no will, to partition and 
divide a reasonable portion of the estate 
of a confirmed lunatic “among his chil- 
dren or descendants as in case of death 
and intestacy.” The terms of this statute 
clearly include a grandchild, so that peti- 
tioner is entitled to be decreed a portion 
of the estate. 


Livinc Trusts — Validity not Af- 
fected by Reservation of Powers 


Pennsylvania—Supreme Court 
Sheasley Trust, 366 Pa. 316. 


In 1918, settlor transferred property 
to two sons who executed a Declaration 
of Trust declaring that the property was 
held by them in trust to pay the income 
and the proceeds of any sale to settlor 
during his lifetime and to permit settlor 
to manage, sell, lease, or dispose of the 
property and receive all the income or 
proceeds and after settlor’s death to pay 
the net income, profits, and proceeds of 
any sale in equal shares to settlor’s chil- 
dren and the issue of any of his children 
who should die leaving issue. Settlor died 
in 1928, leaving a will in which he gave, 
inter alia, one-sixth of the residuary 
estate to his son Charles and one-sixth 
in trust for his son, George, for life and 
at George’s death to his children, one of 
whom was Alexander. 


He was survived by six children, five of 
whom (including Charles and George) 
have died leaving issue. In 1932 Charles 
assigned as collateral for a loan all of 
his interest under settlor’s will and in 
1933 Alexander made a similar assign- 
ment. The successor trustee in the declar- 
ation of trust declined to make any dis- 
tribution after 1941 unless protected by 
a decree of court identifying the proper 
distributees. A chiid of Charles filed the 
necessary petition to bring the matter 
before the court and at the hearing there- 
on the assignee of Charles and of Alex- 
ander contended that the declaration of 
trust was invalid and the corpus thereof 
passed under settlor’s will and therefore 
the assignee was entitled to the share of 
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the trust that belonged to Charles and 
Alexander. This contention was not sus- 
tained by the lower court and the as- 
signee appealed. 


HELD: Affirmed. The trust was not a 
dry trust, since the trustees were given 
active duties by implication from the di- 
rection to pay the children the “net” in- 
come, and even if a dry trust, the Statute 
of Uses, which is in force in Pennsyl- 
vania, would have vested title in the 
beneficiaries. The trust was not made 
testamentary in character by the reserva- 
tion by settlor of a beneficial interest and 
the power to dispose of the corpus, for if 
the powers reserved are not exercised 
during settlor’s lifetime, the validity of 
the trust remains unaffected. The de- 
termination of a possible violation of the 
rule against perpetuities should be post- 
poned until the death of the last surviv- 
ing child of testator. 


PERPETUITIES — Illegal Restraint on 
Alienation Does not Invalidate En- 
tire Trust — Right to Terminate 


California—District Court of Appeal 


Otto v. Union National Bank, 101 A.C.A. 942 
(Jan. 23, 1951). 


Plaintiff created a trust in 1941 to pay 
the income to herself for life and at her 
death the property to go according to her 
last will; if she failed to appoint the 
property then to her issue per stirpes, 
and in default of issue to her heirs at 
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law. The trust further provided that if 
any child of the trustor became entitled 
to have distributed to him or her any 
part of the trust estate and was under 
21, the trustee should retain such share 
until such child was 21, paying the child 
the income in the meantime. The trust 
was stated to be irrevocable. In 1949 
plaintiff brought this action to terminate 
the trust, alleging that the trust was 
void because of the provision regarding 
children of the trustor, including unborn 
children, during their minority and after 
her death. 


HELD: Judgment denying termination 
of the trust affirmed. (1) The clause re- 
quiring retention of shares of minors in 
trust until they reached majority is void 
as suspending the power of alienation 
beyond lives in being or 25 years, but may 
be disregarded without destroying the 
trust in its entirety. 


(2) Plaintiffs contention that she is 
the sole beneficiary of the trust and 
therefore entitled to terminate it is over- 
ruled, the Court saying: “The most cas- 
ual examination of the trust instrument 
discloses that appellant created the trust 
not only for her own benefit, but for that 
of her issue per stirpes.” 


NOTE: On this last point, the discus- 
sion of which is limited to the excerpt 
quoted, the decision is contrary to a con- 
siderable body of law. 
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PowErRs — Limitations —- Amounts 
Necessary for Support not Within 
Discretion of Trustee 


California—District Court of Appeal 


Estate of Greenleaf, 101 A.C.A. 734 (Jan. 10, 
1951). 


Greenleaf’s will created a trust to pay 
$60 per month to his wife for life. The 
trust contained the following additional 
clause: 


““*#* Tf my said wife during her life time, by 
reason of sickness or other good cause, needs 
additional funds over and above the monthly 
amount hereinbefore referred to in order to 
provide her with the proper care and comforts, 
then I direct my Trustee to use and apply suffi- 
cient of the income and principal of my trust 
property so that my said wife shall have suffi- 
cient money to provide for her support, com- 
fort and needs to the end that she shall be fully 
and properly cared for and provided for.” 


As a result of court petitions by the 
wife, the trustee in 1949 and for some 
time previously had been paying her $300 
per month. In 1949 the widow petitioned 
for additional sums to renovate, paint 
and refurnish her home, provide her 
with clothes and to buy a new automo- 
bile. The request was granted in part, 
the court directing the trustee to pay the 
widow $300 per month and certain addi- 
tional sums for expenses. The trustee, 
having fixed $200 per month as a proper 
allowance to the widow, appealed from 
the court’s order on the ground that the 
court had erroneously superseded the ex- 
ercise of the trustee’s discretion. 


HELD: Order affirmed. The court will 
not control the discretion of the trustee 
in the absence of the abuse of discretion 
or bad faith, but the will directed the 
trustee to make provision for the wife if 
good cause arose and she needed addi- 
tional funds to provide her with proper 
care, and this was not a matter of dis- 
cretion. The mandatory effect of the 
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provision quoted is not affected by other 
provisions of the will giving the trustee 
all the powers and discretions of an 
owner in the execution of the trust. 


REAL PROPERTY — Beneficiary not 
Entitled to Maintain Suit for Par- 
tition in Order to Defeat Executor’s 
Power of Sale 


Tennessee—Supreme Court 
Stocksbury v. Pratt, 234 S.W. (2d) 845. 


Testator directed his executor to sell 
all of his real and personal property and 
to distribute the proceeds among his 
children in equal shares. A son sought 
to bring a partition bill for the sale of 
the land and to enjoin the executor from 
holding a sale. A statute authorizes a 
tenant in common of an estate of in- 
heritance to maintain a suit for the sale 
of land and a division of the proceeds 
when the land cannot be divided in kind. 
Testator’s son contended that testator 
did not devise the land to his executor 
but merely directed him to sell it. He 
contended, therefore, that the executor 
had no title, that title was in the bene- 
ficiaries, and that the executor could 
not prevent a beneficiary from proceed- 
ing under the above statute. The trial 
court dismissed the bill. 


HELD: Affirmed. While title to the 
land is in the beneficiaries, the statute 
referred to was not intended to defeat 
testator’s clear intention and positive 
direction that his executor sell his land, 
pay his debts, and distribute the pro- 
ceeds. The statute does not authorize a 
beneficiary under the will to deprive 
testator of the power to provide an in- 
expensive and expedient method of selling 
his land for these legally permissible 
purposes. 
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SPENDTHRIFT TRUSTS — Income As- 
signment Contrary to Provision of 
Reciprocal Trust is Valid 


Delaware—Court of Chancery 
Security Trust Co. v. Sharp, 77 A. (2d) 543. 


H and W simultaneously established 
identical trusts of the same number of 
shares of the same stock, each giving the 
other a life interest in the income and 
prohibiting the other from assigning his 
life interest. H assigned his interest to 
charities, and the trustee seeks instruc- 
tions. 

HELD: Despite a Delaware spend- 
thrift statute which voids assignments 
contrary to provisions of a trust, a set- 
tlor could not keep his property from 
creditors by making himself beneficiary 
of a trust of his own property. Reciproc- 
ally, equity would not enforce his “self- 
imposed restraint.” Here, each trust was 
executed in consideration of the execu- 
tion of the other. In substance, (1) that 
is the same as if H supplied the prop- 
erty for W’s trust, and (2) that in turn 
is the same as if H were settlor-bene- 
ficiary. Therefore, H is not bound by the 
restraint, and the assignments are valid. 


REAL PROPERTY — Direction to Ex- 
ecutor to Sell and Divide Proceeds 
has Effect of Converting Realty in- 
to Personalty — Legatee cannot 
Prevent Sale 


Massachusetts—Supreme Judicial Court 
Johnson v. Tacey, 1951 A.S. 9; Jan. 3, 1951. 


A testatrix, who died in 1920, left as 
her heirs two sons, two daughters, and 
a granddaughter. The will directed the 
executor to sell the real estate, without 
license of court, and after the payment 
of certain legacies, to divide the proceeds 
among the four children. The testatrix 


left no money, but the children paid the 
bills and agreed to hold the real estate 
for a better market. In 1946, the market 
having improved, the executor (one of 
the sons) proposed a sale. One of the 
daughters objected and obtained a temp- 
orary injunction restraining the sale. 
This was dissolved and a permament in- 
junction denied. The daughter appealed. 

HELD: Decree affirmed. The direction 
to the executor was “absolute and im- 
perative.” The gift to the children was 
not a devise of land, but a bequest of 
money. By the terms of the will the real 
estate was constructively converted into 
personalty from the date of death. There 
was no election by the heirs to take their 
shares in the real estate instead of hav- 
ing it converted. They merely agreed to 
wait for a better market. The power of 
sale could be extinguished only by the 
election of all the heirs not to have it 
exercised. Here there was no such elec- 
tion. 


SPOUSE’s RIGHTS — Widow may 
Waive Homestead Rights and Re- 
ceive Dower Without Regard to 
Value of Improvements on Land 
— Decree for Support of Children 
Held Not to Survive Death of 
Father 


Tennessee—Court of Appeals 

In re Moore’s Estate, 234 S.W. (2d) 847; Cer- 

tiorari denied by Supreme Court. 

The intestate was survived by his sec- 
ond wife, one child of his second mar- 
riage and three children of his first mar- 
riage. The former marriage had been dis- 
solved by a divorce decree under which 
custody of the three children had been 
awarded to the mother, and decedent had 
been ordered to make monthly payments 
for their support. 
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Decedent was the owner of four tracts 
of real estate, including the tract upon 
which his residence was located. Dower 
was alloted to decedent’s widow in the 
tract of land on which the residence was 
located and in one third of the remainder 
of the real estate. The value of the 
residence and the other improvements 
was not taken into consideration in mak- 
ing the allotment. The widow waived her 
homestead rights. It was contended that 
in assigning dower the value of the resi- 
dence should not be considered. It was 
also contended that decedent’s estate 
should be charged with the support of 
the children of his first marriage. Both 
contentions were overruled by the chan- 
cellor. 


HELD: Affirmed, as to these issues; 
remanded on other grounds. The statutes 
allowing dower right provide that the 
dower tract shall include the accustomed 
dwelling house of decedent, together with 
the buildings appertaining thereto, un- 
less such dwelling cannot be given to 
the widow without injustice to the chil- 
dren or other relations. In the latter 
event, only such part of the dwelling as 
will afford the widow a decent residence 
should be assigned to her. 

In assigning homestead, the value of 
the buildings and improvements on the 
homestead tract must be given consider- 
ation, but it is well settled that the value 
of improvements is not considered in 
allotting dower. This is one of the basic 
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distinctions between the two interests. 
The statutes never intended that the 
widow should take the buildings and 
mansion house and lose any part of the 
land to be assigned for her support. 
Further, in this case, there was no way 
to allot the widow only a portion of the 
residence, as might have been done had 
the entire estate consisted of city prop- 
erty. 

The common law duty of a father to 
support his minor children terminates 
upon his death. The question has never 
before been passed upon by the Tennes- 
see courts, but the rule is that a court 
of competent jurisdiction, in a divorce 
proceeding during the life of the father, 
undoubtedly has the power to charge the 
father’s estate with the support of his 
children until they reach majority. Nev- 
ertheless, in order to charge the father’s 
estate with support payments after his 
death, the decree must very clearly pro- 
vide for this result, which in the instant 
case it did not. 


SPOUSE’S RIGHTS — Revocable Trust 
not Affected by Subsequent Statute 


Pennsylvania—Supreme Court 
McKean Estate, 366 Pa. 192. 


On March 14, 1947, settlor established 
a trust in which, inter alia, he provided 
for the payment of a portion of the in- 
come to his wife and a portion to himself. 
He reserved the right to alter, revoke, 
or change the trust, but he never exer- 
cised the right. On the same day he exe- 
cuted his will. On April 24, 1947, the 
Estates Act of 1947 was adopted which 
by Section 11 provides that a convey- 
ance of assets reserving a power of 
revocation shall at the election of the 
surviving spouse be treated as a testa- 
mentary disposition so far as the sur- 
viving spouse is concerned. The Act be- 
came effective on January 1, 1948, and 
by its terms applied only to conveyances 
on or after that date. 

Settlor died in 1949 and his widow, 
electing to take against his will, en- 
deavored to include the assets of the 
trust in the decedent’s testamentary 
estate, arguing that the interests of the 
beneficiaries in the trust deed were 
merely expectancies prior to settlor’s 
death. The lower court declined to in- 
clude the trust assets in the estate and 
the widow appealed. 


HELD: Affirmed. Prior to the Estates 
Act of 1947, where a settlor by his deed 
vested a present interest in the bene- 
ficiaries but reserved a beneficial inter- 
est and also a power to revoke or modify 
the deed in whole or part, such interests 
were not thereby constituted mere ex- 
pectancies, but were present vested in- 
terests. This trust deed was, therefore, 
effective prior to the date of the Act, and 
although an Act may be applied retro- 
spectively where such intent is plain, 
such a result is never permitted where 
vested interests are affected. 
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SPOUSE’S RIGHTS — Will Construed 
to Empower Invasion of Corpus of 
Spouse’s Trust for Benefit of Others 


New York—cCourt of Appeals 
Matter of Wittner, N.Y.L.J., Feb. 1, 1951. 


Testator’s husband sought to exercise 
a right of election against her will under 
Sec. 18, D.E.L. Her will, after certain 
specific bequests, created a trust of 
$15,000 for her daughter’s benefit, and 
divided the residue into three equal parts. 
She bequeathed one part to her son 
outright, and the other two parts in 
separate trusts for her daughter and 
husband. The will then provided: 


“The Trustees are authorized, in their sole 
and absolute discretion, in the event of any 
need on the part of any of my children, or of 
my husband, occasioned by misfortune, sickness 
or by any other reason whatsoever, to pay to 
or use, apply or expend for the use and benefit 
of any of my said children or of my husband, 
the corpus of any trust fund held for the bene- 
fit of said children or of my husband to such 
extent and as often as said Trustees may deter- 
mine to be adequate to provide for the reason- 
able needs and comforts of any of my said 
children or my husband .. . (italics by Court 
of Appeals). 


Unquestionably, the husband had a 
right to elect to take his intestate share 
of the non-residuary bequests. The only 
question was whether the residuary trust 
for his benefit satisfied Sec. 18, D.E.L. 
so as to prevent him from exercising a 
right of election against the entire estate, 
and thus obtaining his entire intestate 
share outright. The Surrogate’s Court 
of New York County and the Appellate 
Division, First Department, held that the 
trust did satisfy Sec. 18. 


HELD: Reversed. The quoted clause 
gave the trustees power to invade the 
corpus of the husband’s trust for the 
benefit of the children. Therefore, the 
trust does not qualify under Sec. 18 (1) 
(f) D.E.L. and the husband had a right 
of election. 


The Court did not agree with the lower 
courts that the corpus of each trust could 
only be invaded for the benefit of the 
income beneficiary of that particular 
trust. The dissenting opinion (concurred 
in by three Judges) expressed doubt if 
anyone “heard of a will in which such 


a trust was opened wide to invasion not 
only for the beneficiary of that trust, 
but also for the beneficiary of other 
trusts in the same will, and for the 
benefit of a legatee also.” 


TAXATION — Estate & Inheritance — 
“Debts” Payable Out of Estate In- 
clude Federal Taxes — Personalty 
Liable First ‘4 


* 

Texas—Supreme Court } 

Thompson v. Thompson, 20 Texas Supreme 
Court Reporter No. 18. 


y 


Thompson leased for oil and sas pur- 


poses his homestead, which was h§ separ- 
ate property, and together with gis wife 
executed division orders on thef{groduc- 
tion obtained from the wells. 

HELD: (1) Thompson and fs wife 
did not abandon any part of th home- 
stead by the execution of the le@ - or of 


the division orders and a widow 
has an interest in the royalties u®der the 
common law “open mine” theory. 


(2) In stating in his will “that all of 
my just debts be paid out of my estate,” 
Thompson intended to include Federal 
estate taxes. Inasmuch as Thompson died 
intestate as to a part of this property 
because the will had no general residuary 
clause, the intestate property constituted 
the residuary estate and as such is first 
liable for the payment of estate taxes. 

(3) In a further decision of first im- 
pression, the Court also stated that the 
personal property should first be used to 
pay the estate taxes. 

(4) Certain time cash deposits in a 
Bank were not within the definitions 
of “cash” in a bequest. There is an 
implication that the result would have 
been otherwise had the deposits been sub- 
ject to check. 


TAXATION — Estate & Inheritance — 
Double Taxation of Intangibles — 
Reciprocal Exemption Implied 


Wisconsin—Supreme Court 


Estate of Stewart: State v. Chester, 258 Wis. 
211. 


Mary Stewart resided in the District 
of Columbia at the time of her death in 


1947. She owned stock in several Wis- 
consin corporations, and the certificates 


‘therefor were kept by deceased at her 


home in the District of Columbia. This 
stock and other assets were bequeathed 
in trust and the income therefrom set 
aside for research in the field of cancer. 
The District of Columbia levied an in- 
heritance tax on this transfer 
charitable purpose of the trust \as 
restricted to the District of Col 


Wisconsin also sought to impos 
heritance tax on the stock that ¢ 
held in the Wisconsin corporatior 
was objected to on the groun 
Wisconsin’s reciprocal exemption ‘¢tatute 
prohibited this double taxatios. The 
State pointed out that as the District of 
Columbia had no reciprocal exemption 
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statute, Wisconsin’s statute was not ap- 
plicable. 

HELD: Exemption allowed. The Wis- 
consin reciprocal exemption statute ap- 
plies to a non-resident decedent if “...a 
like exemption was allowed at the time 
of death of such decedent by the laws of 
the . . . district of the testator’s res- 
idence in favor of residents of this state.”’ 
Thus, though the District of Columbia 
has no reciprocal exemption statute as 
such, its law does provide that “credits, 


securities, and other capital personal 
property within the District, not em- 


ployed in carrying on any business there- 
in by the owner shall be deemed to be 
located at the domicile of the owner...” 
and such property is not subject to inher- 
itance tax by the District of Columbia. 

Under this statute then it is apparent 
that the stock in a District of Columbia 
corporation owned by a Wisconsin res- 
ident-decedent would not be taxed in the 
District of Columbia. Thus, although 
there is no specific reciprocal exemption 
statute in the District of Columbia, it is 
clear that the quoted statute has the same 
effect. As the District of Columbia has 
already imposed a tax upon the stock 
owned by the decedent in a Wisconsin 
corporation, Wisconsin is prohibited by 
its reciprocal exemption statute from 
levying a second tax. 


TAXATION — Estate & Inheritance — 
Double Taxation of Intangibles — 
Reciprocal Exemption Inapplicable 
Where Domiciliary State Imposes 
No Tax 


Wisconsin—Supreme Court 


Estate of Robbins: State v. Estate of Robbins, 
258 Wis. 206. 


Jennie Robbins was domiciled in Ken- 
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tucky when she died in 1946. At that 
time she owned preferred stock in a 
Wisconsin corporation, and the certifi- 
cate therefor was located in her lock 
box in Kentucky. This stock, together 
with the remainder of her residual es- 
tate, was bequeathed to a charitable 
trust. Pursuant to statute no inheritance 
tax was levied by Kentucky on this trans- 
fer to the charitable trust. However, 
Wisconsin sought to impose an _ inher- 
itance tax on the stock in the Wisconsin 
corporation, pursuant to its statute tax- 
ing the transfer of property within its 
jurisdiction. 

This was objected to on the grounds 
that Wisconsin’s reciprocal exemption 
statute prohibits an inheritance tax on 
the property of a non-resident decedent, 
where a like exemption is provided for 
Wisconsin residents by the state of de- 
cedent’s residence. Thus, as Kentucky 
grants such an exemption to Wisconsin 
residents, Wisconsin cannot tax the stock 
owned by the testatrix. 


HELD: Exemption denied. 
though Kentucky and Wisconsin 
reciprocal exemption statutes, the Wis- 
consin statute states that the exemption 
shall not apply “unless a tax is imposed 
on the transfer of said property by the 
laws of the state, territory, or district 
of residence.” As the transfer of the 
stock in the Wisconsin corporation was 
not taxed by Kentucky because it was 
bequeathed to a charitable trust, there 
is no double tax and the reciprocal ex- 
emption provision of the Wisconsin 
statute is not applicable. Therefore, the 
stock in the Wisconsin corporation was 
subject to Wisconsin inheritance tax. 
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TAXATION — General — Foreign 
Trust Company but Not Individual 
Trustee of Resident Decedent 
Liable for Taxes on Intangible Per- 
sonal Property 


Rhode Island—Supreme Court 
Montgomery v. Virgadamo, 77 A. (2d) 527. 


Statutory proceedings brought by 
trustees to recover a municipal intang- 
ible personal property tax paid under 
protest. 

Decedent, Paul Grand d’Hauteville, 
died a resident of Newport, Rhode Is- 
land, and by his will which was probated 
there he appointed property to the peti- 
tioners, who were an individual residing 
in New Jersey and the Guaranty Trust 
Co. of New York, as trustees, to pay the 
income to a Rhode Island resident for 
life with gift over. Guaranty Trust Co. 
had no place of business in Rhode Island 
and was doing no business in Rhode Is- 
land except acting as executor and co- 
trustee of this estate; it had duly qual- 
ified to act as a fiduciary generally in 
Rhode Island by appointing the Rhode 
Island Director of Business Regulation 
its attorney for service of process. 

Thereafter, the City of Newport duly 
assessed a tax of $720 on “securities and 
cash” amounting to $180,000, all of the 
tangible evidence of which was then be- 
ing held in Boston by the trustees of his 
father’s will but over which the de- 
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cedent exercised a power of appointment 
by his will. The assessment was made 
under Ch. 30, §9, G. L. 1938, as amended 
by Ch. 2132, P. L. 1948, which taxes to 
“any executor, administrator or trustee” 
intangible personal property, the income 
of which is payable to a Rhode Island 
resident. The petitioners contended that 
this statute did not authorize this tax 
but that, if it did, the statute was uncon- 
stitutional. 


In the trial court there was a decision 
for the recovery by the trustees of the 
full amount of the tax. 


HELD: Affirmed as to the individual 
trustee, but reversed as to the corporate 
trustee and recovery allowed of only one 
half of the tax. 


The law as to taxing an individual 
nonresident trustee on trust property 
held outside Rhode Island is controlled 
by Anthony v. Caswell, 15 R. I. 159, 1 
Atl. 290 (1885), which held that such a 
trustee was not liable to taxation in 
Rhode Island. 


Since the statute law in Rhode Island 
requires foreign trust companies to file 
in the office of the Director of Business 
Regulation its appointment of him as a 
statutory agent upon whom process may 
be served, before it may act as local 
trustee, Guaranty Trust Co. by comply- 
ing with this provision acquired for pur- 
poses of taxing trust estates an official 
residence in Rhode Island. It thereby be- 
came eligible for all the benefits and must 
similarly take all the burdens applicable 
to a local trustee; by this test, P. L. 2132 
is constitutional when applied to these 
facts. 


TAXATION — General — Nonresident 
Individual and Foreign Trust Com- 
pany Acting as Executors of Resi- 
dent Decedent Liable for Taxes on 
Intangible Personal Property 


Rhode Island—Supreme Court 
Montgomery v. Virgadamo, 77 A. (2d) 530. 


Proceeding brought under the same 
statute as the foregoing case by the same 
petitioners as executors of the estate of 
Paul Grand d’Hauteville to recover a 
tax of $1095.60 paid upon the intangible 
personal property of the estate valued 
at $273,900. Both petitioners had filed in 
the Newport Probate Court the required 
appointment of a resident agent for ser- 
vice of process and the usual form of 
fiduciary bond as coexecutors of the 
estate in Newport. The securities taxed 
were held in New York by the Guaranty 
Trust Co. 


The petitioners contended that they 
were acting as trustees because they had 
a power under the will as executors to 
pay income from the trust estate to 
beneficiaries of trusts before the trusts 
were established and that, therefore, they 
should be considered as trustees and not 
as executors. There was a decision for pe- 


WILLS — 


titioners in the trial court for the ful] 
amount of the tax. 


HELD: Reversed. No part of the tax 
is recoverable by the executors. Petition- 
ers were not acting as trustees but as 
executors since the executors are per- 
mitted to make such payments both by 
statute and by the terms of this will. 


As executors, they are officially crea. 
tures of the local probate court, and sub- 
ject to the control of the probate court 
and are entitled to all the benefits and 
protection afforded by Rhode Island pro- 
bate law. That is sufficient constitutional 
justification for the imposition of this 
tax upon a nonresident. The executors, 
before distribution, have an “official’’ res- 
idence in this state for purposes of tax- 
ation. 


WILLs — Construction — Bequest to 
Son “or His Heirs” Gave Fee to Son 


Maine—-Supreme Court 
Dow v. Bailey, 77 A. (2d) 567; 146 Maine 45, 


Testator directed payment of $100,000 
to his son “or his heirs, in such manner, 
form and installments and at such times 
as may be consistent with and not ob- 
structive of the general purposes of this 
Will.” Interest at the rate of 4% per 
annum was to be paid to the son “or his 
heirs” by way of income on any portion 
thereof at any time remaining unpaid. 

During the lifetime of the son he re- 
ceived the interest on the fund but no 
part of the principal. The son having de- 
ceased, the question was whether he had 
a vested interest and the fund should 
be paid to his executors or whether by 
using the words “or his heirs,” the 
testator intended to give the son a life 
estate only and to designate his heirs 
as alternative or substitutionary bene- 
ficiaries. 

HELD: Reading the will as an entirety 
in the light of the well established prin- 
ciple relative to the vesting of estates 
created by will, the testator intended his 
son, if living, to inherit the fund and if 
he was not living at the testator’s death, 
it should pass to his heirs. The trustees 
were directed to pay the fund to the exe- 
cutors of the son’s estate. 


Construction — “Issue” 
Does Not Include Adopted Child 


Pennsylvania—Supreme Court 
Howlett Estate, 366 Pa. 293. 


Testator died in 1921 leaving a will 
in which he created a trust of his resid- 
uary estate for the payment of the net 
income to his seven children during their 
lives, the share of a child dying during 
the continuance of the trust to be paid to 
his issue and in default of issue to the 
surviving children and issue of deceased 
children. A son died in 1947 duréng the 
continuance of the trust survived by 4 
daughter adopted by him ten years be- 
fore the execution of the will. The lower 
court awarded the deceased son’s share 
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of the income to the testator’s surviving 
children and the issue of a deceased child. 
The adopted daughter of the son, her 
children and the trustee ad litem for her 
unborn children appealed. 


HELD: Affirmed. Section 16(b) of the 
Wilis Act of 1917 directed that a class 
gift to children of a person other than 
testator shall include the adopted chil- 
dren of that person, unless the will 
shows a contrary intention. The use of 
the word “issue” in the instant will 
shows a clear intention to exclude adopt- 
ed children since an adopted child is 
issue of his natural parents and is not 
issue of the adopted parents. The will 
indicates that testator did not use “chil- 
dren” and “issue” interchangeably. 


WILLs — Construction — Second 
Wife Not Included in Designation 
of Son’s “Wife” 

Missouri—Supreme Court 


Scullin v. Mercantile-Commerce Bank & Trust 
Co., 234 S.W. (2d) 597. 


In Clause C of a trust created in his 
will, testator provided that, while his son 
lived, certain net income should be dis- 
tributed in four equal shares to the son, 
each of two daughters, and a daughter- 
in-law. Clause D provided that, after the 
death of the son, the income should be 
distributed in six equal shares, one of 
them to go to “Harry’s wife Julia so 
long as she shall live.” Clause L provided 
that when one of the daughters died, her 
share of the income could be distributed, 
in the trustees’ discretion, to her de- 
scendants, but all income not so distrib- 
uted was to be distributed among various 
persons, among them: “to my son Harry 
Scullin if living, or if he be dead, to his 
wife and children or their descendants,” 
and such distribution to be made “in 
equal parts as provided in Clauses (C) 
and (D) until termination of trust.” 

“Harry’s wife Julia” died eleven years 
after the death of testator. Seven years 
after the death of Julia, testator’s son 
Harry married plaintiff. After her hus- 
band died, plaintiff demanded a share of 
the income under Clause L as “his wife.” 
When the trustees refused to comply with 
this demand, plaintiff brought suit to con- 
strue the will in accordance with her con- 
tention. From a decree adverse to her, 
plaintiff appealed. 

HELD: Affirmed. By the reference 
in Clause L to Clauses C and D, 
testator incorporated those clauses in 
Clause L not only as to the proportion 
or amount of the shares but also as to 
the designation of the “wife” intended; 
and, having done so, the will designated, 
not any wife who might have become the 
son’s widow, but the son’s wife “Julia.” 

Trial court correctly ruled that plain- 
tiff was not entitled to expenses of suit, 
including attorneys’ fees, out of the trust 
estate, because the suit was for her own 
benefit and not for the benefit of the 
trust estate. 
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WILLs — Construction — Second 
Wife Not “Any Widow of My Son” 


Massachusetts—Supreme Judicial Court 
Hill v. Aldrich, 1951 A.S. 13, Jan. 3, 1951. 


The bequest was to trustees to manage 
it “as one trust fund until the death of 
the last survivor of such of my children, 
grandchildren and any widow of my son, 
surviving him as shall be living at my 
decease, and to pay over the net annual 


- income thereof in equal shares to my 


three children for and during their 
natural lives; and after the decease of 
any child... .to pay over to the husband 
or widow of such child, if a husband, 
$25,000 from the principal, and if a 
widow, an annuity of $6,000 for and dur- 
ing her natural life from the net annual 
income of said trust fund.” When the will 
was drawn and when the testatrix died 
the son, David, had a wife, Astrid. She 
died shortly after, and later David mar- 
ried a second wife, Hilda, who survived 
him. Hilda was born before the testatrix 
died. She claimed the annuity as his 
widow. 


HELD: She was not entitled to the 
annuity. Considering the will as a whole 
and the circumstances under which it 
was drawn, the words “surviving him” 
identified a particular person, namely, 
the wife David had when the will was 
executed. The words bequeathing the an- 
nuity referred to the wife the testatrix 
knew. She did not use the term in two 
places with different meanings. If the 
opposite construction was adopted the 
son might marry a woman not born when 
his mother died. She would be entitled 
to the annuity, but her life would not 
control the duration of the trust and her 
annuity would cease when the original 
life tenants died. This the court seemed 
to think unreasonable. 


WILLs — Construction — Variance 
Between Words and Numbers 


New York—Surrogate’s Court, Queens Co. 
Matter of Arrington, N.Y.L.J., Jan. 29, 1951. 


The will provided “I give and bequeath 
to (testator’s mother) the sum of Two 
Thousand seven ($2,700) Dollars” upon 
certain conditions. The question was 
whether the testator intended to bequeath 
$2,007. or $2,700. Extrinsic evidence to 
show such intent would be admissible but 
the parties stipulated that they had no 
evidence that might aid the court. 


HELD: The rule in Negotiable Instru- 
ments Law Sec. 36 (1) that words con- 
trol where there is a variance between 
words and figures, has no bearing on the 
construction of a will where the court 
seeks to ascertain the actual intent of 
the testator. However, here there is noth- 
ing in the record or the will from which 
the court can determine the testator’s 
intention. The will is construed to be- 
queath $2007. since the legatee was en- 
titled at least to that amount. 
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WILLS — Probate — Executor En- 
titled to Allowance of Counsel Fees 
in Defending Will 


Pennsylvania—Supreme Court 
Bennett Estate, 366 Pa. 232. 


Decedent’s holographic will appointed 
two lawyers as executors and gave her 
entire estate to Jacob Wagner who was 
not related to her. The will contained a 
direction to Wagner not to interfere with 
the executors in the settlement of the 
estate, as she had every confidence in 
them and knew they would do the things 
required in the settlement of the estate 
in a proper and legal manner. Her next 
of kin appealed the probate of the will, 
charging lack of testamentary capacity 
and undue influence by Wagner. Wagner 
employed no counsel of his own, but ac- 
quiesced in the action of the executors 
in defending the will and employing as- 
sociate counsel for the trial of the action. 

The defense of the will was successful 
and at the audit of the executors’ ac- 
count, an aggregate of $19,300 for exe- 
cutors’ commissions and counsel fees was 
claimed to which Wagner objected on the 
ground that fees for defending the will 
should not be included and that the com- 
missions and fees were excessive. The 
gross estate was inventoried at $75,000, 
but the market value of the residuary 
distribution to Wagner was less than 
$30,000. The lower court dismissed the 
objections and Wagner appealed. 


HELD: Affirmed. The general rule is 
that an executor is not required to de- 
fend the will and if he does so, he must 
look to those who authorized him for 
compensation. There are exceptions to 
the rule; namely, where the executor is 
in fact a trustee and where the will 
imposes a duty on the executor to defend 
the will. It was not unreasonable for the 
executors to interpret the direction in 
the will as a mandate imposing on them 
the duty of defending the will and if 
Wagner disagreed with this interpreta- 
tion he should have made known his dis- 
sent and engaged counsel of his own. He 
cannot accept the fruits of the labors of 
the executors as counsel and then refuse 
to pay them. The amount of the commis- 
sions and fees is peculiarly for the lower 
court and where supported by the evi- 
dence and approved by the lower court, 
the amount will not be disturbed on 
appeal. 


WILLS — Probate — Undue Influ- 
ence not Presumed from Surmise 


Nebraska—Supreme Court 
In re Thompson’s Estate, 44 N.W. (2d) 814. 


Will leaving all to second wife was 
contested by three brothers and by 
nieces and nephews of testator, charging 
undue influence. Verdict for proponent. 


HELD: The trial court should have 
directed a verdict for proponent. The 
court said: 
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“There may be influences directing the will- 
maker’s attention to proper obligations which it 
might be thought ought to be satisfied by testa- 
mentary provisions. Such influences may be per- 
suasive and effective, but, so long as not coer- 
cive, they are not undue. Circumstances often 
arise where such conduct is wholly justifiable. 
The mere opportunity of the wife, when living 
happily with the husband, to influence the exe- 
cution of a will favorable to herself, or to 
cause discrimination against or amongst chil- 
dren, is not alone sufficient to warrant submis- 
sion to the jury of the question of undue influ- 
ence. Mere suspicion, surmise or conjecture are 
not enough to warrant a finding of undue influ- 
ence. There must be a solid foundation of es- 
tablished facts upon which to rest an inference 
of its existence. This proposition applies with 
peculiar force when the result of drawing such 
an inference is to destroy the effect of a writ- 
ten instrument prepared with deliberation and 
signed and attested with all the formalities re- 
quired by law for the execution of a will.” 


WILLs — Probate — Attestation 


Clause Not Required — Proof of 
Signatures Sufficient 


Missouri—Supreme Court 
Burkland v. Starry, 234 S.W. (2d) 608. 


Testatrix’ will was in her own hand- 
writing and signed by her at the end 
thereof. There was no attestation clause, 


but two witnesses’ names were signed 
below the name of testatrix. In a suit to 
contest the will, all three signatures were 
definitely established. However, it ap- 
peared from the testimony of one sub- 
scribing witness that the second witness 
was not present when the first one signed. 
The second witness did not remember 
signing her name and thought that testa- 
trix had never mentioned a will to her. 
The trial court set aside a verdict and 
judgment for proponents and entered 
judgment for contestants on the ground 
that proponents’ own proof was conclu- 
sive that the second witness had not “at- 
tested” the will. Proponents appealed. 

HELD: Reversed and remanded with 
directions to reinstate the verdict and 
judgment for proponents. Proof of the 
genuineness of the three signatures cre- 
ated a presumption of due execution 
which presented a jury question no mat- 
ter how convincing the evidence to the 
contrary might be. An attestation clause 
is not required. “Attestation” by “sub- 
scription” is sufficient. 
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